Chapter 2: INSTRUMENTS WHIGH ARE AUTHORIZED TO BE REOCRDED
{By University of Southern California)

I. INTRODUCTION

There are various statutes providing for the reccerdation of instruments.
The statute which is most important for ihe purcoses of this paper can be
termed the General Recordinz Statute. This statute, Covernment Code Secticn
27280, permits the recordation ol certain documenis which meet the require-
ments of the statatory definition of "conveyances." Civil Code Sections
1213, 121lL, 1215, 1217 provide for the effect of recordation and the effect
of failure to record in general.

In addition to the general statute, there are a series of stalutes pro-
viding individually for the recordation of specific instruments which do not
meet the statutory definition of the term "conveyance." These can be termed

Specific Recording Statutes.

Wnen an instrument which ie= authorized by the general recording statite
is properly recorded, the results are as follows:

(1) A prier purchaser who properly records his instrument before a
subsequent purchaser records will have priority. At common law
the purchaser who was first in time was given priority. By record-
ing, the purchaser retains this pricrity and is protected against
subsequent purchasers.

(2) The record of the instrument operates as constructive notice to
subsequent purchasers and mortgagees, preventing them from gualify-
ing as bona fide purchasers. Civil Code Section 1213.

(2) A subseguent purchaser or mortgagee who records his instrument
first is generally protected against prior instruments which have
not been recorded. Civil Code Sectionm 1Z1L.

(4) The original record of such instrument or a certified copy of the
record of such instrument is admissible in ewvidence with the same
force and effect as the original instrument. Code of Ciwvil Pre-
cedure Sectien 1951,

When such an instrument is not properly recorded, Civil Code Section
121}, provides that it will be vold as against subsequent purchasers or mort-
gagees who acquire interests in the property in good faith, for value, with-
out notice, and who record their instruments first. The instrument is valid,
however, between the parties and purchasers with notice according to the terms
of Civil Code Section 1217.

The purpose of this section will be to determine which documents are

authorized by the general recording statute. GCovernment Code Section 27280
establishes what instruments may be recorded. It provides that "any instru-
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pent or fudirent affectir the $iile o jossescien of real property may ba
recarded pursuznt to this chapter," Ihe Civil oode Secticns 1212 and 1510
provide for the effert of recordirs or fzilure Lo record as Sizted ghove.

They, however, aprly only te "conveysnces.," It is, thersfore, necsssery

to d&termnﬂ what a "conveysnce" consists of for the purpose of these sec-
tions of %he code, If the document in question maets the reguiremesnts of
this term it will be authorized to be recorded and when recordsd will havs
the effects discusssd above, 1f it does not meet these recuirements the

instrument will be treated as if" it had never been recorded. Ses Chapiler
T for & discussion of the effect of recording &n wny*heorized instrument,

The statutory definition of the term "conveyance™ ig in Civil Code
Section 121E &nd is &5 folloms: "Every instrument in writing by which any
astete or jntsrest in real property is created, alienad, mortraged, or an—
cumbered or by which the titie to any real property may be a““ev-*er- ex-

cept wills," There are, therefors, two besic raﬂuirererts of a Meomvey-
gncels
(1) The document must constitute an "instrurent® 2g defined by ita

courts.

¥

(2" Tne document must affect resl property in the manmer desi efsc
v Civil Code Section 1215.

Thesa two requirements will be discussed individuslly.,
The definitier of the term "instrument" was establisned by the ocoust

in Hoap v Howard(l) and has been applied consistently by subsequert czq—_.-
in Seterminir  what documents meet the reguirements of an "instrument

The defdinttdon is: "Some er gigned and aellvared by one perscn ;.r.
another, transferring ThZ s TU, Or giving a L.....- wily PRLP"”T"" or five

ing a right to & debt or -uf:; W “There have been many cecisions Involvic:
the gquestion of whether a particular document is an "instrument" within
the meaning of the generzl recording statute. Some of the Important de-
cizions ere discussed below. It must be remerbered that & document may
not be classified as an "instrument" under the pgeneral statute, but may
still be capatle of reccrdation under a specific statute, In such a siz-
uation it will be necessary to refer to that spsecific statute and ine
cases interpreting it to determine what tle effect of recording and feil-
ure to record will bs. For example, 2 special statute invelving recordors
of Fechanics! Liens is provided, a special statute Invelvine Declarations
of Hemesteads is provided, et ceterz, These statutes each provide for the
effects ofrecording or the court cecisicns have interpreted what the ef-
facte would be wen an instrment covered by that merticular statute is
recorded, Thi=s will be discussed below in more detail.

The first part of this chapter will discuss which documents are "in-
struments™ under the penersl recordin-s statute, The second pert will ris-
cuss the guestion of whether the "insurments'" affz2ct rezl properiy.



II. DOCUMENT MUST BE AN "INSTRUMENT"

A. NOTICES OF MECHANICS LIENS (Government Code Sectiom 27322, Code
of Civil Procedure Section 1186)

In the case of Rose ¥ Munie,(2) it was held that a Mechanics' Lien
was not an "instrument” under the 1850 Registry Act. The Mechanics' Lien
Act, however, provided for its recordation, and provided that whem recorded
the Mechanics' Lien would have priority over claims asserted by subseguent
purchasers.{3) The statute at that time did not, however, protect & lien
claimant of this type against interests created under prior unrecorded
instruments. The result in Rose v Munie, therefore, was that a prior unre-
corded mortgagee was glven priority over a subsequent mechanice! lien claim-
ant who had properly recorded his instrument.

Another explanation of this result is that the general recording act
provides for the protection of subsequent purchasers or mortgagees. It
does not protect subsequent creditors. Therefore, it i= only & subseguent
purchaser or mortgagee who can assert the failure of a prior pariy to record
his instrument. A subsequent creditor, such as a Mechanics' Lien claimznt,
cannot assert this failure, and therefore, takes subject to the rights under
the prior unrecorded instrument. Ihis is in fact & more proper explanation
of the situation than the bolding that a Mechanics' Lien is not an "instru-
ment."

The present statute providing for Mechanics' Liens was passed in pur
suance of authority given the Legislature by Article IX, Section 15 of the
California Constitution. ' This provision guarantees a liem to mechanics,
artisans, and laborers upon the property they have worked on. It states:
fMechanics, materialmen, artisans, and laborers of every class shall have
a lien upon the property upon which they have bestowed labor or furnished
materials, for the value of such labor done and materials furnished; and
the legislature shall provide, by law, for the speedy and efficient enforce-
ment of such liens.”

The legislature has provided in Section 1183 of the Code of Civil Pro-
cedure that mechanics, materialmen, contractors, subcontractors, et cetera
who do work or furnish materials in connection with construction, alteration,
at cetera of a building, or other structure, "shall have a lien upon the
pruperty upon which they have bestowed labor or furnished materials, for the
value of such labor done and materials furnished and for the value of the use
of such appliances, teams or power..." The lien is limited to the amount in
the contract, provided the lien claimant has notice of the contract when he
performs the work, The contract may be recorded and this given comstructive
notice to the workers who may not then claim to be without notice of the con-
tract. Section 1183 goes even further and states that filing the contract
gives "actual notice" to all persons performing work or furmishing materials.

Although the lien arises when the materials are furnished, it is nct
enforceable until the lien claim is filed, Section 11B7 provides for the
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f£iling of the lien claim, Time and place of Recording such clsim are dis-
cussed in Chapter 3, It must be filed within s certain time limit or the
lien will not be given priority under Section 1186 of the Code of Civil
Procedure. (L)

If properly recorded, the Mechanics' Lien has priority over amy liens,
mortgmeges, or other encumbrances "which may have attached subseguent to the
time when the building, improvement, structure, or work of improvement in
commection with which the lien claimant has done his work or furndshed his
material, was commenced," according to Section 1186,

In addition, the code now protects a Mechanics'! Lien claimant against
a prior unrecordad instrument. This remedies the situation which the court
face Rose v Munie. Section 1186 now provides that such a lien is e~
ferred "to any lien, mortgage, deed of trust; or other encumbwance of which
the lienholder had no notice, and which was unrecorded at the time the
building, improvement, structure or work of improvement with which the
lian claimant has done his work or furnished his material was commenced.”

It should be noted that the protection given by the statute relates
back to the time when the work on the building was commenced., The notice
which arises as the result of recordation of an "instrument" under Civil
Code Section 1213 begins when the instrument is properly transcribed and
relates back merely to the date of filins the instrument for record. 4s =
rasult of this distinction a lien clsimant is protected apgainst certain in-
struments recorded before any record is made of the Mechanics' Lien clair.(Z)
This is one of the defects of the Recording System in that it pats a pur-
chaser or mortggzee on notice of a Mechanics' Lien which may nct have been
filed at the time the purchaser or mortgagee recorded his instrument. This
is one of the off the record matiers which a purchaser is put on notice of,
It is similar, however, to interests acquirsd by adverse possession, since
it is vossible for the subseguent purchaser to make an investigation of the
land involwed and determine whether a building had been started.(é)

B, WRIT CF ATTACHMENT (Govermment Cods Section 27322; Code of Civil
Procedure Gl2a)

Hmﬁ v Howard,(7) the case which established the defimition of an "in-
strument’, held that the lien of an attachment was not within the definition,
The court held that the word "instrumeni™ is not used in the code to embrace
a w¥rit of any kind issued by a court, or officer, or any autherity. In tmo
subsequent cases, Peopls v Fraser(8) and Foorman v Wallace,(9) the court ex-
panded the definition established in Hoag v Howard to mean an "agreement'
signed and delivered by ons person to another, transferring the title to,

or giving a lien on, property or giving a right to a debt or duty. This is
better than the terminology "some paper” as used in the Hoag v Howard defi-
nition. Defined in the mamnmer of the Fraser and Foorman cases it is clear
that 2 writ of attachment is not an agreement and therefore, should not be
classified ag an "instrument."

When a copy of the writ of attachment is recorded, there ars two re-
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gults. Sortinn SLPa of ths Code of Givil Procedure provides that "The Yien
of the attachrent on real property sttaclies and becomes effectave upon the
reccrding of a copy of tha writ, topether with a description of the yropsriy
attac-ed, and a notice that i1 Is attached with the county recordar of the
coumty wherein saZd real procerty is situated.

An attachment lisn is generzlly protected from the time it is filad
arainst subseguent liers, mortoases, and other elaims asserted by other par-
ties arminst the property in guestion.(10) 1In this respect there would be
peverzllyv no difference w.ether the wit of attzchment is termed an "instiru-
pent" or noi.

There is, however, a difference zs to the question of mricrity betwsars
a mFrior unrecorded instrament and @ subsscuent writ of attachmsnt, Since :-
attactment is not protected under Civil Coda Section 121b because it is net
an "instrument", & mior uwscordsd desd or mortgage or cther encumbrance
will be given priority over the subseguent attachment lien, This means that
a claimant of an at.t.a::m:ﬂ. lien is pn'ute:ted azinst subsegquent sncumbrances

recordad -or not, put i= not protected against prior enc rbrarﬂes whethen re-
corded cr nu Tl'-:l.s was the helding in I-'w.g v 3 "dI:IU 3 on the fact

that Jiv:l Coce Secticn 121L whith is protection to subseuu-*m. 'purchﬂsers
anc mortzapees only protects persons who claim wunder an "instrument." & writ
of attachrment is not an instrument &nd therafore, a person claiming under it
is noy protectad under Civil Code Bection 1214,

A better -analysis of the problem, however, wocll pe %o holc uet Sivil
Jode Saztion 121k protecis only subsequent purcnasers or mortgegess who Cone
riyv-with its terms, It dbes not apply to & subsaquent creditor, whafl %
cleipent undar a writ of attachment woulc be,

L

f Blaime=t undar an "instrument" which mests the reguirements of the
adove definiticn wozld be protected in-a situstion like this asginst a orior
-.:';rer.""""ﬂ‘ inetrument, provided he complied with the recuirsmenis of the
533 Ceda Saction 121L.

inotkar difference is found in the effect of failure to record. ihen
st Minstrument” as defined above by Hoez v Howard(12) is not recorded it re-
mains velid as betwesr the partiss, 1t is perely ineffective aceinst cer-
tain third parties. When & writ of attachment is not recorded no lien ex-
iste, The Code of Civil Procedure Section 5L2a regquires the writ to be re-
ccrded before any rights will be created under it. "The lien of the attach-
ment on real m'upart.y attaches and becomes effective upon the recarding of 2

copy of the writ..." ~

o, JUDEANT LTEY (fovernment Code Sections 27322, 27326, Code of Civil
Procedure Section 67L)

The term "instriment™ is used in Civil Cede Section 1107 in the sams

marrer as il is used in the pgenmeral recording statute, This sectlon states:
"Svery rrant of an estate in real property is conclusive smainst the grantor,
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Ales aitist everrone subsesuently alsimin under him, sxcept a uresaser ov
gacumbrancer who in <ood faitl and for & valuable ponsideration mequires
t:i1l2 or lien by an instrumert that is first duly recorced."

4]

This code secticon ran be jl1lustrated 2s follows:

[1) U conveys his intersst in Tlackscre to X, whe fails to recora.

L]

sibseauently conveys to Y, by meane of 2 proper "instrament!
records before X records,

(2)

=

tiyiar Civil Code Section 1177, Y wouwld be Awvew mricrity over X who was
mrior in tire, but subsegient in recording.

This it the same result thet would be ressred by the application ef
Civil Code Section 121), widch protects sibeejuent purchasers against pric
parties elziming under an unreccrdsd instrumant. Tivil Code Sectien 12101 3¢
broader than Civil Code Section 1177 sifes it rafers to "aonverances" whil
Civil Code Section 1107 aorlies merely o "erante" of rezl mwoverty, I
dition, Civil Tode Section 1107 states sibsevuent encumirancers are protect
but by couri desisions it has been helé th+t only perssns claimin: wncsr ar
diretrument wiil be protested, Therefors, 3In actull grastice, Civil Lofe
Sestions 121L and 1107 accomplish much the same purpose and fave best, Iniar-
preted in the some w2y,

E I e |

ikt

W

o

In the cese of Wolfe v Lanzford,(13) the court statac thel 2 judmart
is not an "instrument? within the meanirz of the word as used in Ciwil Jose
Section 1107, Therefore, 2 judment ereditor was not protested azainst =
rior unrecorded deed, The same result would be reachec under Civil Cod=
Section 121k, since the term “instrument" is defined in inhes sare penrer fiea
the prpose of both these sectiuns,

A better analysis of the situvation is given in the e=se of Zank of .0
v Peteluma S.3.(1L) in which there was & question of priority betwasr 3 U -
ment lien and a prior unrecorded mortzace., The court in this rase hele 1t
a judgment ecreditor is not a bona flde purchaser or morifaee under Civil
Code Section 121k and, therefore, is not protectsd sgainst a wior urresirizd
mortgage. Civil Code Section 121k applies only to protect, subseguent bons
fide purchasers or morigagess who record first. It is not intence: tc o~
tect subseqguent creditors, whether they be judimment ecrefitors or not,

Seciion 67 of the Coda of Civil Procedure provides for the recordir-
of a judgment and the creation of 2 judgment lien. ®in abstract of t he
judgment or decree of any court of this State, including & Jodomant of =
court sitting @s a small claims court, or =ny court of record of the Tr.te-
States, the enforcement of which has not been stayed on appezl, cortifis
by the glark or justice of the court where such judement or decras was ren-
dered, may be recorded with the recorder of any county and from such reror -
ing the judgmert or decrse becomes a lien upon 211 the real propertiy of 1l-

et ire 1

JiZgment debtor, pet exempt from execution, in such county, oare” oy Rin =t
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the time, or which he may afterwsrds and before the lien expires, acquires.”

According to judicisl decision, when the sbstract of judgment is re-
corded it operates a= constructive notice to subsequent parties. Therefcre,
the effect of recording a judgment is the same as the effect of recording an
ninstrument®,(15)

There is a difference in result, however, as illustreted by thes Wolfe
case discussed above. When an authorized "instrument® is recorded it is
protected againet prior unrecorded instruments. When a judgment is recorded
it is not protected against prior unrecorded instruments.

There is also a difference in the results of failure to record, Waen
an "instrument" is not recorded it dees not affect the validity between the
parties to the instrument. It may still constitute a valid lien or encumbrance,
When a Judgment ia not recorded, it does not constitute any lien on the prop-
erty of the debtor.

It should be noted that this discussion does not involve judpments affect-
ing the title to the real property in question., These Jjudgments are discussed
undsr the heading "lis Pendens." This discussion refers to all other types of
judgrente, however.

D. HOMESTEADS (Civil Code Sections 1237-1265a; 1266-126%)

The rules pertaining to Homesteads are found in the code sections cited
above. The rules which involva "econveyances" generally do not apply to Home-
steads, The courts have bean very strict in holding that only the statutes
which specifically cover Homesteads will be applied in determining the re-
spective rights of parties in Homestead property.(16)

Civil Code Section 12Li1 determines what instruments may have priority
over a daclaration of homestead and what liens and encumbrances such home-
stead property would be subject to. The section provides: "The homestead
is subject to exscution or forced sale in satisfaction of judgments obtained:

1, Before the declaration of homestead was filed far record, and wnich
constitute liens upon the premises,

2. On debts secured by mechanics, contractors, subcontractors, arti-
sang, architects, builders, labarers of every class, materialmen's
or vendor's liens upon the premises.

3. On debts secured by mortgages on the premises, executed and acknowl-
edged by husband and wife, or by an uwmmarried claimant,

L. On debts secured by mortgages on the premises, exscuted and record-
ed before the declaration of homestead was filed for record,”

In the case of Ontario St. Bk. v Gerry(17) the court refused to listen
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to the arpument that the wife wzs not 2 subsequent bonz fids purchaser and
trat, therefors, her homestesd property would ve subject to & pricr unre-
corded mertgage. The court held that the homestead property could only be
subjected to a pricr recordsd mortiase. In offect, the court helc that
Horestesd mroperiy is nol controllsd hp Civil Code Ssctions 1213, 121,
121f in anv manner, The inference from the case is that a Declaretion of
Homestezd is not the type of "instrument" contemplated by the general re-
cording staturte.

A Declaration of Homestsad may be filad by the head of a family;, or

by any other person, but the valus of the property which may be Homesteaded
varies dependins on whether it is the head of the family who is homestead-
in. or some other person, The effect of filing a Declaration of Homestead
is to constitute the mroperty a "Homzst~2d", fror the date of filing. Fe-
cordation is a condition precedent to the creation of a Homestead.(1E)

This property will then be exempt from all exescuticr or forced sales with
the exception of those situations enumerated by Civil Code Section 1201.(19)

There is authority that the record of a Declaration of Homestead is
nctice to all subsequent parties dealinp with that roperty, ineluding
ereditors, They will, therefore, bs bound by the rules and statutes ap-
plicable to Homestead property. For example, the homestead properiy may
only be encumbered if the instrument is exscuted and acknowledzed by both
hushand and wife and subsequent parties dealing with the preperty tzke sub-
ject to this requirement.(20) If it is not complied with, the subssguent
purchaser must suffer the consequences,

There is authority contra, however, stating that there is ne provision
in the law making the record of a Declaration of Homestead notice to anyons
and the provision regquiring reccordation is insufficient to give notice te
anycne. However, it is held that notice is unimportant., Recordation of
the Declzration causes the pronerty to bscome "Homestead" property and
therefore, subject to the provisions relating to Homesteads. There is no
necessity for discussing notice from the record.(2l) This is similar to
cases in which the courts discuss constructive notice when the mroblem of
notice is not involved. For example, those cases which could be disposed
of by a statement that a prior purchaser recorded and preserved his common
law priority. Here, the homsowner, when he recorded, created a "Homestead."
Notice need not be discussed since it is a Homestead as to subsequent par-
ties by the mere act of filing.

An important situation in which Homesteads differ from "instruments"
which are authorized by the general recording statute is as follows, If a
subsequent purchaser obtains an interest in real property with notice of a
frier unrecorded instrumsnt, he will take subject thereto, This is to aveid
the perpetration of frauds., According to the case of lee v M ,(22) a
party who files a Declaration of Homestead with actual kmowledge of the ex-
istence of a prior unrecorded mortgage will not be subjected to that mort-
gage, The basis for this is that only priocr recorded mortgapes can be fore-
closed againet homestead property under Civil Code Section 12L1. There is
no statutory provision pertzining to prior unrsrorded mortgages of which the
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homestea? flaimnt has notics.

Specizl provisions ars contained in the civil coae for the apurdnmant
or encurbrance of romestsid cronerty.

Civil Code 3Seoction 1243 mrovices: " homestead can be abandoned mily
by a declarstion of abanzonment, or's ;rant thersol, sxocuted and acknoyl-
edreds

1. ®y the highand and wife, jointly op by separate iqastrunmsnts, 17 tne
claimant is =arried;

2. By the claimant, if unmarrisd."

Civil Code Seccion 1242 urovides: WThe hrmestsad of 3 married person
pannot be conveyed or encu~bered unless the instrutent by which it 1= con-
rayesd or snoumbsred is exucoted and acknowledred by both hushand and wifs."

Civil Code Section 12Luy provides: "W, declaration of abandomment is
sffectua]l sanly from the time it is [iled in the oflice in which the honwastisud
wis recorded.”

Be CERTIFILET G OF Salh OF Arel PROPEATY UMDl =rCaTich (Cevts of
Civil Frocesgure Sectlion 7O )

Under the 1850 Civi] Practire jict,(23) adopted April 2, 15‘3, 2 sils
on Sxwgution was absolite, znd no period of redemption was per—itted.
shoriff!'z deed was immediately exaccted after the sale a5 provided in $he
Prigtice Act.(2l) This beins an 3bsolite convayance was recordes under the
1750 recording statute and the normal effects of recording followsd,

The Practice Act was repealed in 1851 and a2 new ane substitwtod which
nravided for a period of redemption.(25) The provision was Section 229 of
the Practice Act and read as follows:

"inon a s2le of real property, when the estate is loss than a
lezszhold of two years' unexpired term, the szle shall be abso-
lute. In all other casss, the real vroperty shall be subject
to redsmption, as provided in this chapter. The officer shall
give to the nurchaser 2 certificate of sale containing

1st. A particnlar deseription of the rezl property sold;

24. The prics bid for ezch distinct lot or parcel;

3¢. The whole price paid;

Lth, u}‘F“"I subject to redemmtion, it shall be so stated, 3 dupli-

te of which certificata shall he filsd by the offiner
ﬂith the Tecorder of tno Lonaty."




Ths early case of Fage v hogors(26) held that when a- certificate was
filed by the Sheriff it operated to give constructive notice to subsequent
purchasers, The cowrt felt that this conclusion should be reached regard-
less of whether the document was cconaidered an "instrument! uncer the gen-
eral recording siatuve or ncl.

The case of Fuorman v Wallace,(27) decided under the codes, concluded
thet a Sheriff's Certificate of 5zls was an "instrumsnt" undsr the provi-
sions of Civil Code Section 1107, The result was, therefore, that the
holder of such & certificate woyild be protascted against a prior unrecorded
"convayance" of the property.

The court in the Foorman case in arriving at this conelusion stated
that & Certificate of Sale is a memorial sigzned by the sheriff, It is evi-
donce of a sale whereby, subject to right of redesmption and possession in
the judgment debtor, for the time allowsd, the entira equitable title is
conditionally vested in the purchaser, subject to be defeated by a redemp-
tion, but if not go redzemed, the certificate is evidenca of his right to
a deed which shall vest in him the lagal title which remained in the jucg-
ment debtor. The sheriff's certificate to the purchaser is evidence of an
equitable interest which the purchaser has in the land and is an "instru-
ment" whereby an interest or title is created.

The court contraste this with the situation where a writ of attach-~
ment or execution is involved since these two do not constitute the memori-
2l of any agresnant, Neither of thess writs constitute "instruments" undsr
the general recordinz statute nor under Civil Code Section 1127, This
means as seen above, that the claiment under such a writ is not protect=zd
against prior unrecorded instrumenis.

The prasent code section providing for issuance and filing of Sher-
iff1s Certificates of Sale is Section T0Oa, Code of Civil Procedure:

%3alas of personal property, and of real property, when the
sgtate therein is less than a lsasehold of two years' unex-
pired term, are absolute. In all other cases the property is
subject to redemption, as provided in this chapter., The of-
ficer must give to the purchasar a certificate ¢f sale, and
file a duplicate thereof for record in the office of the
county recorder of the county, which certificate must stats
the date of the judgment under which the sale was made and
the namss of the parties thereto, and contain:

1, A particular description of the real property sold;
2. The price bid for each distinet lot or parcel;
3. The whole price paid;

L. If the property is subject to redemption, the certificate
must so declare, and if the redemption can be effectad
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only in a perticular kind of money or currency, that fact
must be stated.”

Political Code Section L133 provides for the filing of thess certifi-
cates. It states:

"The recorder must keep in his office a book, to be called
"Certificates of Sales," and record therein all certificates
of sales of real estate sold under exscution, or under ordsr
made in any judicial proceeding. He must also prepare an in-
dax thereto, in which, in separate columns, he must enter the
names of the plaintiff in the exacution, the defendant in the
execution, the purchaser at the sals, and the date of the
sale,"

Oovermment Cods Section 27322 lists books which should be kept by the
Recarder. It does not mantion Certificates of Sale, but has & catch-all
provision which states "Such other writings as are required or permitted
to be recorded." This provision would apparently involve certificates of
sale, In Government Code Section 27323 the Kecorder is glven permission
to include all of the documents in one series of books called "Cfficial
Records," It would seem from this provision that Certificates of Sale
would not have to ba filed in a separate bock unless the Recordsr s0 de-

sirad,

In Govermment Code Sections 27232 to 27255 lists of indices required
to be kept by the Recorder are contained, Section 27256 states "The re-
corder shall keep such other indicez as are recuired in the performance of
his offieiz]l duties."” This provision would cover Certificates of Sale and
tha index thereof, Howsver, Section 27257 of the Govermment Code provides
that two indices may be kept in ldeu of the indices listed in the code and
thay shall be labeled "General Index of Grantors" and "General Index of
rantees,." It would seem from these provisions that Certificatas of Sale
would not have to be indexed separately but could be kept in the Ceneral

Indices,

Coverrment Code Saction 27263 requires "When a conveyance is exscuted
by a sheriff, the name of the sheriff and the party charged in the execu-
tion shall both ba inserted in the index." Government Code Section 2732
frovides "All conveyances of real estate, except patents issued by the

State as a party, made by any public officer pursuant to law, when record-
ed shall be alphabatically indexsed in the "Index of Orantors,” both in the

name of the officer making the sale, and in the name of the person owning
the property so sold," Ses Chapter L entitled MManner of Recording" for a
discussion of the method in which these instruments are actuzlly copied
and indexed.

After the period of redemption has expired, a sheriff’s deed is given

to the purchaser., This is recerded by the purchaser and is treated in the
same manner as any other "conveyance." That is, the normal results of re-
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cordation follow., Uf course, indexing will be under both the name of the
sheriff snd the party charged in the execution as well as the purchaser in
accordance with Jovernment Code Ssction 272583,

Saction TOL of the Code of Civil Procedurs provides:

"Upon a redemption by the debtor, the person to whom the payment
is made must execute and deliver to him a certificate of redemp-
tion, acknowledged or proved before an officer authorized to take
gcknowledgments of conveysneces of real mroperty. Such certifi-
cate mist be filed and recorded in the office of the recorder of
the county in which the property is situsted, and the recorder
rust note the record thereof in the mergin of the record of the
certificate of sals."

F. SFECIAL TYFCS (F NCTICES

(1) NUTICE OF APFROPRIATICON OF WATER RIGHTS

Ciwil Code Section 1l15 requires that a person desiring to appropri-
ate weter must post a notice of this fact and fils = copy of it with the
county recorder of the county in which it is posied,

The court in Deiiclfskill v Smith(28) was faced with the guestion of
whether this notice could be considered an "instrumment" or not, If it
wera held to be an “instrument" it would reguire an atknowledgment under
Civil Code Section 1161 as = prereguisite to recording, If it were held
not 1o be an "instrument" no acknowledsment would he necessary since Tive
$1 Code Section 1415 did not reguire an acknowledgment and the notice
would not be subject to the requirements of Civil Code Section 11£1.

The court guctsd the definiticn of "instrument" established by Hozgz
y Howard(29) and eoncluded that the notice of appropriation of water was
nor within that definition, Therafore, no acknowledgment would be neces-

Sary.

The court then discussed the o oblem of constructive notice, If
this were an "instrument™ it wouldé when recorded pive constructive notice
to subtseguent parties under Civil Code Section 1213, BSince this notice
is not an "instrument" it wes argued thet no eonstructive notice should
follow, The court, however, conceding that Civil Code Section 1213 was
not applicable nevertheless held that recording under Civil Code Section
1L1E should result in constructive notice to subsequent parties or there
would be no reason for allowing recordation of the notice, The court
felt that the purpose of recarding was to give notice and held that in
spite of the fact that Civil Code Section 1L15 did not make provision for
constructive notice that it was actuslly the intent of the legislature
that notice be given by the record.

Thersfore, in the case of a notice of appropriation of water, the
same result was reached regardless of the fact that ths notice was not an
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"ingtrument” under Zivil Jode Section 1213, A djfferent resylt vns
reached, however, as to the gvastion of the requirsnent of 2n ztimowladz-
mzTite

The court did not discuss the effect of such filing 25 27=inst prior
parties who had zcquired interests in the water befcare this notice war
filed but had failed to record their interests.(30)

(2) WOTICE CF RSSCISSICH OF & CUNTRAST TV SELL REAL PROPERTY

In the case of Dreifus y Marx,(1l) the court held that a notice of re-
scission of such a contract met the requirements of an "instrument" under
the general recording statute, The court determined that the document was
an "instrument" as defined by Hoag v Howard(2) and in addition, declarad
that it affected real property.

Therefore, when such a notice was recorded by the vendor, subsequent
partiss claiming through the purchaser took subject to the terms of that
notice and the eguity created thereby.

Since such a document is an "instrument" the varicos bensflite of re-
gording will follow.

(1) Protection against subsequent parties who acquire intsresis and
record subsequently.

(2) Prior parties who acquired interests without recording their in-
struments are not given priority.

(3) Comstructive notice of terms of the document will be gvsn to
subsequent purchasers from the record preventing them fror
claiminr as bona fide purchasers without notice,

Be LIS PENDENS

The general rule at common law was that a person not rariy to &n ac-
tion would not be bound by the judgment.(3) An excepticn was made, how-
ever, in the case of & person purchasing land from a party %o = pendirz
astion concerning that land, The common law doctrine was that such a per-
son was conclusively presumsd to have notice of the pendinz action and,
therefare, took subject to the judsment rendered in the action, (L)

The common law has bean slightly modifisd in Califorriz to mrotect
bona fide purchasers against actions affecting the land of which they have
no netice,

Section L09 of the Code of Civil Procedure provides that the plain-
£tiff in an action affectins the title or right of possession of real [rop-
erty may record at the time of filinz the complaint or at any time after-
mards, a notice of the pendency of the action, The statvte then provides

-115-




that "PFrog the tirme of filing such notice for record emly,. shall a pur<
ghaser or encurhrancer of the property affected thereby be desmed 1o have
~ongtructive nctice of the pendency of the zction, and only of its penden-
oy asainst partiss desismeted by their rezl names."(5)

This section zlso provides thet the defendant, &t the time of filine
his anewer, when sffimmative relief is sought in the enswer, or at any
tize afterwards, may vecord 2 notice of the pendency of the action, This
®ill then Zve constructive notice tc subseguent partiss,

Tre statute means that if a person interested in purchasing rezl
rroperty wants to know the status of the title, he must check the grantor
imdax to se2 if his rantor hes beon dinvelved in litipation regarding this
piece of ra23l woperty,

The 1is Penders when filed by the rlaintiff will be bindin; om & pur-
phasar who takes from the dafendant. It will also be binding on & pur-
ctaser from the Tlaintiff if the defendant wins the law suit, It will not
e binding on & prrcrasar from the plaintiff, however, if the defendant
sought affirmstive action in his answer and judgment wes in favor of the
dafendant and the only Lis Fendens was filsd by the plaintiff, It woulc
te nocessary for the defendsnt to file z 1is Fendens in that case in order
10 constitute corstruciive notiss ic subsequent purchasers from the plain-

tifes

The discussion s6 far invelves the effact of filins a lis Pendens as
amines @ subsamient purchasar or sncuntrancer, There is a2 pors serious
orotlen invelved in the effect of filin. & lis Fendens s against prior
parties wko hove failed to reczord their instramemts.

Jubt

iz noted above, if & document constitutes an "instrument' under the
definition in 4he case of Hosg v Howard, the holder of such "instrument!
v311 be protecied asainst prior parties who have failed to record under
the terms of Civil Code Section 121k,

The court in Warnock v Harlow(6) concluded that & notice of Lis Pen-
dens did not constitute en "instrument" for the purposes of the penersl re-
zordir- statute. Therefore, the pirchaser from the party to the action whe
had filed the Lis Fendens would, nevertheless, be subject to amy prior en-
cucbrances arainst the grovarty wiich had not beern recorded.

Thizs is the situstion in which s difference results from reccrding
undsr the generzl recording statute or recording under the Lis Pendens
statute.

To reredy this situation, the legislature in 1895(7) added 2 provision
to Civil Code Section 121k which states "every cormveyance of rezl preperty
sesis void...as sgainst any judgrent affecting the titls, unless such con-
veyance shell have been duly recorded prior to the record of notice of ac-
tion,"



This means that & subsemusnt purchaser from the plaintiff or defend-
ant wiil be protected against 2 conveyance of that property rade prior to
the £ilinz of the notice of Lis Pendens by the plainti{f or defendznt as
the caegs may be,

There are sevarzl problsme prasented when there ig astuzl knowlsd==
of merizin matters,

-
i

(1) The first situztion ocours where a 1ds Pendens is not filsd, b
z subsequent purchaser from a party to the law suit has actual notirs of
the pendency of the action, The court inm Sharp v lumley,(c) a casz in-
velving such a situation, held that the ‘EF'JJ‘:‘.:"LEB"I‘ wiil take subjest to the
judgment rendered in the action sincs he had actual notice of the pandﬂ-'*v
of the action, The court in the Sharp case stated this doctrine as fol-
lows:

"It doces not appear that a notice of lis pendens was in fact
filad, But the objsct of filing such z notice, is, to afford
constructive notice of the pendency of the action, This is tha
enly effect indicated by the statute. (Fr, Act, Sec, 27'. Th:
orject being to afford notice, actual notice must certainly be
as effectual as constructive notice under the stztute, .z ecan
parceive no pood resson why & perty takins an Interest ina
trzet of land pending & proceedin: to "ore-*lasﬂ g mort4-e upom
it; with zctuzl noties of the action, shold net be bound by
the judgment, althoush no notice of lis 1‘1&'1‘:!21':5 hed hsen £iled,
#e think it is, and so held the l=w to be,"

The sare result is reached i7 the murchaser has kmowled e of
sufficient to put him on inguiry as to the existence of & law suit
fecting the mroperty he is interested in owrelasing.

Thiz is, therefore, another situstion where the resuplt is the
sar= whather recordation is under authority of the Lis Fendens statute or
the geners]l recording ststute,

(2) The second problem in connection with actual netice occurs
where an unrecorded conveysnre is axecuted and subseguently a not.;fce of
lis Pendens is filed by 2 pmarty to an action who hss actual notice of the

prior unrecorded conveyance, Ly a literal construction of Civil Code Szc-
ticrn 121k, the prior conveyance would b: void against the party to the aco-
tion who filed the Lis Pendens with uctuzl notice of the conveyancs. _1 -
31 Code Section 1217 would not be availsble in this case since it is ap-
plirable only to persons claiming under "ins*rwents," IL stztes: Wi
unrecorded instrunenrt is valid a3 tetween the rarties thereto and thosz
who have notice thereof." However, it is gemerslly held, in such g situ-
ation that the prantee will not be bound by the jurigment unless he is mede
= veviy to the action.(9) This is, of course, the only fair result that
could be Teached to avoid fraud. Ain exception is made in the case of
rmertgage foreclosures under Section 72€ of the Code of Tivil Froceduro,
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"o person holeing a conveyance from or under the morigegor
of it property mortgesed, or havings a lien thereon, wiich
ecrvevanse or lien does not zppear of record in the nhroper
offire gt the time of ths commencement of the artion nsed
be mads 3 party tc such sction, 2nd the judgment therein
renderad, and the procesdines therein had, ars as conclu-
siva aszinst the perty holdin: such unrscorded conveyznce
or 1lien a5 if ke hzd beon 2 periyr to the action.,™

(3) The finzl problsm and the cone thet has not besn complately sci-
tled in Cz1iformiz oceurs when the person filss the Lis Pendens and later
lesrns of the prior urrecorded irstrument but still in tire to arend his
plesdines and make the prantea under the prior instrument a perty to the
=~tion.

Voora v Schneidar(10) definitely holds that the grantse undsr the
pricr unrecorced instrument will take subject to the judgrernt. Taylcer ¥
Chaorer(11) does not agrse with this conclusion and the writer of a 1aw
review article in 25 Czliforniz law Seview at paze LE) foels that the
srartee should b2 rrotectisd in such a sitvetion against the judgment.

it should be noted, homever, that i7 the olaintifl in the action whe
filad the lLis Fendens receives 2 Judgment in his favor and subseguentiy
¢ nve:s t0 & bona fids purchaser for value, the purchaser will be pro-
1==ted, The prantes under the pricr wrecorded convsyance could only set
up his instrument against the plaintiff whe filed ths lis Pendens witl
notice ¢ the prior unrecarded instrument. He gould not s#t it up =-
gainst a parchassr from the nlaintiff who had no notice of the prior un-
racorded instrument.(12)

There are varicus Other problens connected with the doctrine of Lis
Fendens, but the above discussion is sufficient for the ourposes of this

TepETe

The discussion so far in this section has involved the notice of the
pendency of an sction affecting title te the particular real proverty.
Wnen the judgment is renderad which affects the title to real property
thzt is also an instrument which is proper to record, It is not, hom-
ever, an "instrumart" as defired in Hoag v Howard, since it is not the
remorial of an agreement, This problem was discussed above in regard to
other types of judpmsnts, There are special provisions permitting suck
Judgments affecting rez] property to be racorded and provisions which
stute the consequences of sush recordatimm, Oovermment Code Section
27280 provides "Any instrument or judgment affecting the title to or pos-
session of real property may be recorded pursuant to this chapter." In
the Code of Civil Procedure provision is made for the effect of filing
judgments and this would include judgments affecting title or possession
of rezl property. It states:
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"An abstract of the judgment or decree of any court of this
state, including a judgment of any eourt sitting as a small
claims court, or any court of record of the United States,
the enforcement of which has not been stayed on appeal,
certified by the clerk or justice of the couri where such
judgment or decree was rendered may be recorded with the
recorder or any county and from such recerding the jpdgmgﬁt
or decree becomes a lien upon all the real prnperny of the
Judgment debtor, not exempt from execution, in such county,
owned by him at the time, or which he may afterwards and
before the lien expires, acguire.”

Wnen such a judgment has been recorded, the record operates as constructive
notice as was discussed in the section above on Judgments.

Government Code Section 27322 authorizes the recorder to record "Tran-
scripts of judgments, whieh by law are made liens upon real estate in this
State.” This would include judgments affecting title or possession of
real property. Section 27322 alsc authorizes the recorder to record
"Certified coples of decrees and judgments of couris of recoerd; ..." This
again would include judgments affectingz title or possession of real prop-
erty. Section 27326 provides for the effect of filing such certified
copies. It states:

"The recorder shall file and record in the record of deeds,
grants, and transfers, certified cories of final jud-ments
or decrees partitiominec or affect_ng the title or posses=icn
of rezl property, any pari of which is situated in his
county. From the time of filing with the recorder for
record, the certified copy of the judgsment or decree imparis
notice to all persons of its contents, and any subseguent
purchaser, mortgagee, and lienholder purchases and takes
with the same notice and effect as if the copy of the decree
were a duly recorded deed, grant, or transfer.,"

If an instrument is acguired before Lis Fendens is filed and is not
recorded until after Lis Pendens is filed the party claiming under such
instrument will not be protected against the judgment given in that action
affecting the title to the property involved. This is by virtue of Civil
Code Section 121); which states that "a conveyance of real property... is
void...2s against any judgment affecting the title, unless such conveyance
shall have been duly recorded prior to record of notice of action.”

To be completely protected, & party to an action affecting the title
to real property must file a Lis Pendens which will protect him against
prior purchasers and will operate as construetive notice until the final
judgment is given. If he desires to be protected against subsequent pur-
chasers after that he must record a certified copy of the judgment which
will then give constructive notice to subsequent purchasers.
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I17. DuCUEENT W'ST aAFF 0T RELL PRCPERTY

—— .

As disevssed above a document must be a "conveyance" within the defi-
nition of Civil Code Section 1215 in order to be capeble of recordation
under the general recerding stztute, This definition is "Every instrument
in yritin: by which any estate or interest in rezl property is created,
aliensd, mortgaged, or encumbered, or by which the title to real property
m=r b2 affected, except wills,"

Ir the former ssction the word Minstrument" was defined and certzin
doruments were discussed which have been held to be within or without the
terrs of that definition, The yurpcse of this section will be to discuss
as~uments which leve bsan held to be "econveyvances" because they affect re=l
property. There are 2 few documants which the courts have held not tc b
MaGrveyanc=s" since they do not affect real property. These will alsd be
diepcrased in this chapter,

is mentionsd above, some docurents which are nct "conveyances" under
the recordins statute either because they are not "Instruments" or because
they do not "affect real property," mey be recorded under various specifip
etet tes and in some instances the same resulis will be reached as i they
hed basn recorded under the general recording statute,

Tivil Cede Section 1215 providas for several ways in which an instra-
ment pay affect rezl mroperty.

(1) The imsirument msy oraate =n interest in real oropertiy.
(2] Trhe instrument mey alienate an interest in real property.

A

Yad

) The instrument may mortgege re=l property.

=
[ el

) The instrument mzy ericumber real property.

e
W

) The instrument may affect the title to real property,

7

e followins discussion will eover instruments which are classified
under these various headings,

4. TISTRMONITS BY THICH ANY SSTATE OR INTEREST It 2L PRCPERTY I3

(1) ©ID=EDS:

4 degd which transfers a present title is el=zrly within the defini-
tion of "conveysnce" since it creates and tranmsfers an interest in rsal
property. In the early ecase of Mesick v Sundsrland, (13) dscided under ths
1350 stztut=s, the court held that a desd Which was suhje:t to a =iniition
precadent to the vesting of title was not a present “convayance" and,
therafaore, not entitled to be recerded, The coirt was in Tact ponfussd
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2s to whether the document was a deed subject to condition rrecedent or
merely a contract to convey rezl property, which under the 1850 statuts
vas not a proper decument to record. In 2 subsequent decision, which re-
versed Mesick v Sundorland, the court made it clezr that a deed subject tc
a condition precedsnt was a proper instrument tc record althou b title did nct
vest until 4 future date. The court held in this later case, Srannan v
kesick,(1l) twat the record of such a deed put a subseguant puFchaser on
constructive noties of whether the eondition pracedent had been coppliad
with. The normal effects of recording rresent deeds and deeds sibject t2
condition nrecedent are as discussed in the introduction teo this chzplar,
Tre effect of failure to record is also discussed above.

(2) COMVEYANCSS BY REFIRTE IN PARTITICH SUITS:

rroperty. Section 787 of the Code of Civil Procedure provides sresifiecsl-
ly for their recordation and the effacts therecf, It states:

"Tha conveyances must be recorded in the county wheres the prem-
ises are situsted, and shall be a bar against all persons in-
terestzd in the property in =2ny way whe shall have been named
gs partiss in the action, and against all such psrtiss and per-
sons &s wers unknown, if the swmons was served by publiesation,
and aminst 211 persons claiminz under them, or either of them,
and ageinst all persons havin] unrecorded deeds or liesns at the
commencerent of the action,"

Trieras is alsc 2 specizl provision for the filing of 2 Lis Pendens in
a Partition suit. Ssction 755 of the Code of Civil Procedurs states:

"immediately after filing the complaint in the superior court,
the plzintiff must record in the office cf the recorder of the
county, or of the several counties in whick the property is
situated, a notice of the pendency of the action, containing
the names of the parties so far as lnown, the object of the
action, and = description of the mroperty 1o be affected
thersbv, From the time of filing such notice for record all
rsons shzll be desmed to have notice of the pendency of the

action

This Lis Penders is not an "instrument" which is controlled by the
general recording statute as discussed in Section 7 above, The effecis of
filing or failure to file such a Iis Penders are as discussed abova,

(3) CCHTRACTS TU CUHVEY:

The early recording statute exnressly stated that the tarm "convery-
anee" did not embrace exscutory eontracts for the sale or purchase of
lands., Thne case of Mesick v Sunderland(15) interpreted this as meaning
that since such a contract was not entitled to recordstion, it would nos,
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insert constructive notice to subsejuent purchasers if It were accepted by
iks recorder.,

Trhis provisior excapting eontracts of sale was abolished whan the
Tivil Crtie vas aderted. Althouch thera was an indicaticon in the ecase of
Farkside ¥ FaeDenz14(15) that even under the code such an instrment shoild
not be recordsd, it nas dafinstely besn established in Feass v Beardsley(1T7)
that such a document may be resorded., The basis for holding this capetle
of reccrdation 3e thet it is an instrument which ecreates or transfere an
equitable intersst in resl property. Therefore, when a contract to convey
is recorded, the benefits of Civil Code Sections 1213, 121l and 1215 will
zprly. The wvendes will be protected azminst subseguent purchasers and pri-
cr unrecorded instruments., The recording will pgive congtructive notice to
subsequent parties of the terms of the contract. Failure to record means
that no protestion will be given apainst prior uwnrecorded instruments and
aczinst subssguent purchasers who record first and meet the reguirements of
good fzith, payment of wvalue, and lack of notice as egtablished by Civil
Code Ssction 121k,

Tovertment Code Section 27285 provides for the manner in whizh 2 scon-
tract tc convey should be aclmowledged, This can be interpretad a2g author-
izinz the reccrdation of such a contract.

{32) ASSIMEMENT OF PURCHASER'S INTEREST UNDER CONTRACT TC C(NVET:

It has been intimated that the generzl recording statute is apolicabls
to the assirmment of an interest under a eontract to comvey,(18) although
thera has been no scuare holding on the point. Une case, Central Construec-
tion Co. v Hartman,fl?) has discussed the problem of whether it is neces-
sary Ior the assimee to give notice to the vendor of the fact of assism-
ment for oriority over other assignees, as is required in the case of the
assigment of & chose in action. The court held that such an assigment
was a transfer of an interest in real property and not merely the transfar
of 2 chose in action, Thersfore, it would not be necessary to give notice
to the vendor to maintain pricrity. It would be necessary to record, how=
ever, to meintain priority as agsinst subsequent assignees who received an
assipgmment for value, in good faith, and without notice of the prior as-
sigrment and who reeorded first. It would also be necessary for protection
szainst prior unrecorded instruments. Failure tc record would mean thati
the assigmee would not be protected zzainst prior unrecorded instrumentis
and against subsequent bona fide purchasers who recorded first,

Govermment Code Section 27289 provides for the manner in which such
assigrment shall be recorded, inferring that when it is properly recerdad,
the normal effects of recordinc will follow., This section states as fol-
lows:

"in assignment of any agreement for sale,...shall not impart any
notice and shall not be recorded unless the original instrument
is recorded and the assimment contains s reference to the carrsct



book and page where the orizinal instrumsnt is recorded, or to
the date the originsl document was recordes and the recorier!'s
document number, or if the origimal instrument and the
assignment are rpresented for resordation concurrsntly.

(L) ASSICKLENT OF UNDIVIDED INTeHEST IN OIL RIGHTS:

There are two basic types of interests in oil rishts, First, a right
to drill for oil, which is considered an incorporeal hereditament and
therefore, an interest in real property. This has been termed 2 profit a
prendre. There are some decisions which consider it as a conveyance of the
oil in place, but the California courts prefer to consider it as merely the
transfer of a profit. The second type of interest in oil is a royaltly
interest in oil that is produced., This again is considered to be an interest
in land in the form of rent. Whem it is an interest in future royaltiss it
is an interest in future rent and is another form of incorporeal hersditament
or interest in land. When the interest in royslties is without restriction
as to oil from any particular lease and is indsfinite it is treated as =z
profit & prendre the same a&s the rizht to drill the cil.

These various forms were clearly distinguished in the case of Callahan
v Martin(20) which involved the assignment of the royalty interests. The
court after holding that the interests created by the royalty agreemant
and the lease to drill for oil were interests in langd and therefore, coula
be recorded, discussed the recording of an assignment of eithsr. The
court concluded that such an zssignment is a transfer of real property and
when recorded will impart constructive notice to a subsequent grantee of
the fee that the assignee has an interest in the oil rights. Although
the case sctually involved the assignment of 2 royalty interest, the sams
reasoning would apply to the assignment of a right to drill for oil.

The effect of recording the assignment of royalties is to protect
the assignee against subsequent purchasers of the fee and against prior
unrecorded instruments involving the property. Although the courts discuss
constructive notice it is seain sufficient to say that the assignes by
recording merely maintains his common law priority.

(5) LEASZS:

4 lease creates an interest in real property, and is, therefore, a
"econveyance" within the meaning of the term as used in the recording
statute, Such an instrument when recorded gives constructive notice to
subsequent purchasers of its contents under the provisions of Civil Code
Section 1213. The lessee is protected against prior unrecorded instruments
provided he obtained the lease in pood faith, without notice of the prier
instruments, psid value, and recorded his instrument,

Failure to record a lease makes it void as against subsequent
purchasers or mortgagees who qualify under Civil Code Section 121).(21)
In addition, the lessee will not be protected against prior unrecorded
instruments.
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Under the 1850 statute on Convevances a lease for & term not
gxcesding 2 yvesr was not a "convsyance."(2Z) Therefore, it was not an
jnstrument th=t could be recorded and if such & short term lsase were
recorded, the benefits of the recording stztute did not apply. The
present statute providing for constructive notice (Civil Code Section 1213)
m=kes no such exception and neither does Civil Code Section 1215 which
defines a "conveyance," However, Civil Code Section 121l indicates that

ts terms do not apply to a lease of less than a year, It would seem from
a literal interpretation of this section that failure to record such a
lease would not affect its wvelidity ss to subseguent bona fide purchasers,
even if they record.

(6) OPTIONS:

There appears to be 2 conflict in the Californiz cases as to wWhether
an option to purchase real property creatss an interest in the optionee
that is an interest in real property. Some courts treat it merely as a
contract right, while others intimete that it is an equitable interest in
the land,

Whether it is an interest in land or not, however, it is apparently a
proper instrument to record under the general recording statute, since
Covernment Code Section 272B8 provides for the manner of acknowledgment of
an option agresment presumsbly as 2 prersguisite te recordation. Such
options will, therefore, be protectec against subsequent purchasers and
against prior unrecorded instruments if the options are properly recorded,

It has been held that @ lease of land containing a provision that the
lessee conld renew the lease st the expiration of his tern is a "conveyancs"
within the definition of Civil Code Ssction 1215.(23)

Tt hzs also besn held that a lease of land for a term of five years,
with an option to either perty to terminate the lease upon 30 days notice
in wr%tigg iz & "conveyance" within the definition of Civil Code Section
1215. (2L

(7) ASSIGILENTS OF OPTIONS QR LoASES:

Government Code Section 27289 provides for & special manner of
recording assignments of options, leases, sgreemenis for sale, agrsements
for leases, deposit receipts, commission receipts. It reguires that the
original instrument be recorded and that the assignment contain a
reference to the correct book and page where the original instrument is
recorded or to the daste the original document was recorded and the
racorder's document nurber. However, this may be dispensed with if the
original instrument and assignment are presentsd for recordation
concurrently.

This section does not apply to any assignment made by or contained in
any deed of trust, mortrags, or other liens given to secure the payment of
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bonds or other evidences of indebtedness authorized or permitted to be is-
sued by the Commissioner of Corporations or made by & public utility sub-
ject to the provisions of the Public Utilities Act.

The penzlty provided by Sov:rnment Code Section 27287 for failure to
comply with these requirsments is that the instrument shall not be record-
ed and shall not impart notice. It can be assumed from this code provis-
ion that nona of the banefits of recording would fellow if these require-
mants weras not complied with. On the other hand, it is inferred from this
soction that if it is compliad with, all the banafits of recording provid-
ed by the general recording act would follow which are diseussed above.

(8) ASSIZGENT CF FUTURS RENTS:

Tifany in his treatise on Real Property(25) states that such an as-
sigment 1s a transfer of an incorporeal hereditament and, thereforse, is
entitled to be recorded as any other transfers of interests in land.

Tne California court in Pomona Mutual Asso. v Smith(26) required such
an assignrent tc be acknowledged, and held that if it is recorded without
an acknowledgment no constructive notice will be given by the record tc
subsaquent purchasars., The implication from this decision is that an as-
signment of future rents is a proper instrument to record under the genar-
al recording statuts, Therafore, when it is recorded, the various bene-
fits of recordation should follow. If the instrument is not recorded, it
should receive no protsction under Civil Code Sections 1213 and 121l a-
gainst subssquent purchasers who record first and meet the requiremenis of
Civil Code Section 121y and no protection against prior unrecorded instru-
ments, The record of such instrument should not glve constructive notics
1o subsequent purchassrs.

Tne case of Callahan v Martin discussed above in connection with oil
rights and assigments of oil rights discussed the problam of future rents
and the assignment thersof and concluded that future rents involve an in-
terest in land and therefore the assipnment of them involves the transfer
of an interest in land. Therefore, such an instrument should be allowsd
to be recorded with the varicus benefits of recording to follow,.

(9) ASSIGLENTS FOR BENEFIT OF CREDITORS:

Government Code Section 27292 provides that "Transfers of property in
trust for the benafit of creditors...shall be recorded in the cases speci-
fied in the titles on the special relation of dsbior and creditor...of ths

Civil Code "

The Civil Code sections involving such assigzments will be discussed
below., The first section which provides for an assigment far the bens-
fit of creditors is Civil Code Section 3LL7 which states as follows:

nin insclvent debtor may in good faith exscute an assigmment
of property in trust for the satisfaction of his creditors, in




conformity to the provisions of thiz ehadar: sntiect, nUTqTET,
to the provisions of this code reletive to trists amd Oroadu-
lent: transfers, and to the restrictioms imposed by law upon ~e-
simmerts by specizl wertrersiips, by corporsticns, or by other
specific clzsses or p rsuns.’

3ivil Code Section 3L58 wovides for the formelities of the assign-
ment, 1t states: .

"in assigment for the benefit of creditors mist be in writirg,
subscribed by the as=isnor, or ty his apent thereto suthcrizec
in writing, and the transfer by the sheriff must &lso be in
writing, subscribesd by the sneriff irn his official capacity.
Both such assipnment and such transfer must be ecknowled ec, or
proved and certified, in the mode prescribed by the chapter on
recarding transfers of real property, and be recorded as re-
quired¢ by sections thirty-four hundred and sixty-tares and
thirtv-four hundred and sixty-four; but recording in one county
constitutes & comrliance with the following section."

The followiny secticn, Civil Cede Section 3[5% siates that "unless
the provisions of the last ssction are complied with, an assigmment for
4+ha benefit of predit rs is void against every creditor of the assimer
not asgenting thersto"

Civil Code Sections 363 and ilélL referred to in Seetion 3L5E are as
follors:

Section 3L&3: "An assigmment for the benefit of crecitors
must be rsccrded, and the inventory...filed with the county
recorder of the county in which the assignor resided at the
date of the assigmment; or, if he did not then reside in
this state, with the recorder of the county in which his
principel place of business was then situsted; or, if he
had not then & residence or place of business in this
stzte, with the recorder of the county in which the pr:m::l-
rel ps.rt. of the gseimmed croperty was then situated."

Section 3h6l: "If an assimmment for the benefit of crediturs
is exacuted by more than ome assignor, it mesy be recorded,
and 2 copy of the invertory...filed with tre recorder of the
county in which any of the assignors rasided at ils dste, or
in wkich ary of them, nct then residing in this state, had
then & place of busiress."

Civil Code BSecticn 3LEE then provides that "An assimment fort he ben-
efit of creditors is ynid against crediters cf the assimor and agfainst
prchasers and encunbrancers in oo faith and for value unless it is re-

corded as provided in this title,.."

These veriocus wevisiors qucted above have besn interpreted &s msenins



that the assizmment is wvalid between the essi-ner anf sssimnec ond arairss
&1l graditors assenting to $t. It is void ovly apainct era®tors not as-
sentins tharete znd zpainst —urchasers and encumirance=s for value ane in
sond fzith.(27)

Civil Code S=etion 3lins mrerides thats

"Where an assiznment for the benefit of ereditors evhraces masd
prooerty, it is subisct to tha provisioms of zartirle feour of
the chamter on recordinc tranafers, as w2ll as te thosa of This
title."

This is perhaps the most importent section on sssigmments for the Senafiz
of Creditors for th» purnoses of this paper. Tnis sertion has been cor-
strued to mean that «n assimmment must he rerorded in avery ooty whers
amy of the real wroperty is situated in order to be effer*ive aminst sut-
genuent murchasers or mortgecees. It is sufficlent as zjeinst crsditors
if the assi-mment iz recorded where the debtor resides.(2f) Ses Chapter 2
entitled "Time zné Place of Recording" for a more thorozrh discussion of
ihis problem.

3. JUSTRIGEYTS BY JUICE NY BSTATE (R INTZREST 16 Rl ¥ F.040

ERT el of JCOhEE D

(1) MEBTRGS LY RE4l FILFPTY:

]
"
L]
L

I

Under the 1850 stetite the term "econveyance! was held to include
mertgeges.(25) '

The present statute definins "conveyances", Civil Code Section 1715
expressly intludes mortzeges in its definitior of a "eonvayanee", Thare
ig, tnerefore, no guestion of whetler a mortgere is a "comvepznee" or not
and the normzl results of recording under the general recerdins statute
will follow,

“yernment Tode Section 27327 mrovides for their recordation by the
recorder,

In spite of these provisions, howaever, the legislsture has enastac &
special mection covering mortgeges. ‘overmment Code Seetion 27292 st=tes
that liers on property by way of mortpace shzll be recorded in the eases
specified in the chapter of the Civil Code on mortgaves., Tris chapter ie
Chapter II, Title XIV, Ssction 2952 of this chapter provides that "mori-
=ges and deeds of trust of resl property may be ackmowledped or proved,
certified and recordad, in like manner and with like effect, as granis

therecf:,.."

Timre are specisl vrovisions for the recording of various instru-
ments <ezlin with mortguges. Some of these are as follows:
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fa' ass! -nment of mortmss:

civil Code Sesctions 293l and 2335 orovide for the recordstion ©F = ot
=n instrument, Givil Coda Section {58 provides for the right of the as=-
simes 10 sell under 2 power of sele il the assigsnrent is recorded, Thss=2
rovisions are discussad belav,

(r] Tivil Gode Section 293L providses that Yany instrument by which
ary mortra,e or dead of srust of, lien upon or interest in real mroper-
t¥eee, iE subordinsted or waived as to mwicrity mey be recorded, and from
the time the same is filed for re~ord opersties as construciive noticz of
the contents thereof, to 211 persons."

{2} Instrument of lefeczsance:
Tivil Code BSection 2560 providas:

W.em a grant of ra=l property puroorts to be &n absolute cop-
veyzrez, but is intendsd 10 ‘2 defea<ible, on the merformsnce
of certain conditions, such grent is not defenced or affected
as ~r2inst any persen other thzn ke grantee or his heirs or
devisess, or parsons mevins setuzl netics, vnless zn dinstru-
rent of defzzsance, duly s¥ecuted and scknowleded, shell have
teor regcrded in the office of tha county recorder of the
county whera the property is situsted,

Civil Code Section 232T provides, however, thzi:

"The fact thzt a transfer was made subject to defsasance on
= condition, mzy, far the murrpose of showing such trznsfler to
be 2 mortgeze, be proved (axcept as a_zimst o sibsequent
mirchaser or encumbrancer for value and without notice),
thouph the faet does not apzear by the terme of the instru-
ment."

(d) Pover of Attorpey:

Tivil Code Section 2933 ctrovides:

", power of attormey to execute & moOrtIase, musi bes im writ-
in_;, svbscribed; acknowled es, or proved, certified, anc re-
corded in like manner as powers of attorrey for grents of
rasl property."

This type of instrument is diszevssed below.

(e) Certificate of Discharpe of Furtwce:

Mvil Code Sszetion 2510 orovides:

"y cortifinate of ths dischrroe of 3 portizoe; and tha rrotd
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or acknomledgment thereof, must be recorded at length, and
a refarance made in the minuta of the discharge mads upon
the record of the mortgagze to the book and page whers the
discharge is recorded.”

Civil Code Sactions 2938-29L0 provide for the methods of dis-
charging a mortgage. These sections are discussed in Chap—
ter L, "Manner of Recording.”

Section 675a of the Code of Civil Procedure provides for the method
of recording a satisfaction of a mortgage when the propertiy is

sold at & foreclosura sale, Tnis also is discussed in Chapter

L, "Manner of Recordinz.”

(f) Fictitious Mortgzages:

Civil Code Section 2952 provides for the recordation of ficti-
tious mortgages and the effects thereof, This is discussed in
Chapter L, "Manner of Recording.”

(g) Notice of Default - Mortgage:

Civil Code Sectiom 292l provides that where & mortgagee has a powar
of sale in the mortgage to be exsrcised after a breach of the cbligation
for which the mortgage is s sscurity, such powar of sale shall not be
exercised (with seme exceptions), Muntil (a) the.,.mortgagee...shall first
file for record, in the office of the racorder of each county wherein the
mortgaged,,.oroperty or some part or parcel thereof is situated, a notice
of default,.." The statute provides for what information the notice shall
contain,

Civil Code Section 292Lb gives any person desiring a copy of the no-
tice of default or notice of sale under mortgage the right of filing with
the recordar of any eounty in which any part or parcel of the real prop-
erty is situated, "a duly acknowledged request for a copy of amy such no-
tica of default and of sals." A notation shall then be made by the re-
cordsr on the margin of the record of ths mortgage glving a reference to
the place where the reguest is recorded,

(2) DEEDS OF TRUST:

A deed of trust is a security transaction in which title to real
mroperty is transferrsd to a trustse to hold as security for the payment
of an indebtedness, It differs from a mortgags in the fact that title is
transferred in a deed of trust, whersas a mortgage merely gives the mort-

gagee a lien against real property.

A desd of trust is considered to be a Mconveyance" within the defini-
tion of Civil Code Section 1215, Thersfare, it ia subject to the general
recording statuts and the benefits of recording follow the recordation of




a trust deed.

Thers are special provisions in the code, however, relating to deeds
of trust and providing specifically for their recordation.

Civil Code Section 2952 provides that "mortgages and deeds of trust
of real property, may be acknowladged or proved, certified and recordsd,
in like marmer and with like effect, as grants therecf;..."

In addition to this general provision for the recording of trust
deeds, there are spacific statutes covering matters affecting or relatad
to trust desds,

(a) Assigmnment of beneficial interest undsr trust deed:

Civil Code Section 293l provides for the recording and effect of re-
cording such assigmment, Civil Code Section 2935 covers the axtent of the
notice given by the record of such an assigment. Civil Code Section 858
covers the right of the assgignee to sell under a powar of sals, These
provigions ars discussed below,

(b} Civil Code Section 233l also provides for recordation of any in-
strument by which a desd of trust is subordinated or waived as to priority.
This rovision states that from the time such instrument is filed for rec-
ord it operates as constructive motice of the contents therecf to all per-

a0ns .

(¢) Fictitious Desds of Truat:

Civil Code Section 2952 providea for the recardation of "“dummy" or
fictitious deeds of trusti and the effects thersof. These instruments and
their racordation ars discussed in Chapter L, "Mamner of Recordation.”

(d) Civil Code Section 293La provides for the recordation of an in-
strument substituting the trustees under & dsed of trust. "The trustes
under a trust deed upon real property given to secure an cbligation to pay
money and conferring no duties upon the trustes than thosa which are inci-
dental to the exarcise of the power of sals therein conferred, may be sub-
stituted by the recording in the county in which the property ie located
of & substitution exacuted and acknowlsdgzed by all of the beneficlaries
undar such trust deed, or their successors in interest...From the time the
substitution is filad for record, ths new trustse shall succead to the
powars, dities, authority and titls of the trustee named in the deed of

trust.”
() MNotice of Default - Trust Deed:

Under Civil Coda Section 292l when the trustes has a powsr of sals
and the debtor defaults in his payment, the trustee muat record a notice
of default and election to sell under the power of sale., This is the same



type of notice discussed above under "Notice of Default”™ when mortgagor
defaults., Morigazes and trust deesds are treated in a similar manner in
this respect.

Civil Code Section 292Lb provides for requests of such notice, These
are treated in the same manner as requests for notice of default and sale
under power of sale contained in a mortgage. This subject was discussed
above under "Notice of Default" in the section on mortgages.

(3) MORTGACES ON PERSONAL PROPERTY OR CROPS:

These mortgages are discussed below in the section inveolwing instru-
monts which affect personal property.

(4) MORTGASES ON FIXTURES:

These martgages are discussed below in the section invelwing instru-
mants which affect personmal mroperty.

(5) AMRIEMENT TO ASSUME A MCRTGAGE:

Although such an agreemsnt doss mot create or transfer any interest
in real property it seems to be logical to discuss recordation of an as-
smption agresment im comnection with the discussion of different types of
mortgages and instruments connected with mortgages.

When real property which has beem mortgaged is sold and transferred
to & third party by the mortgagor, & problem arises as to whethsr the
third perty will be required to pay the debt sscured by the mortzage. If
the purchaser expressly assumes the mortgage and agrees to pay it, he will
be liable for such payment. The statement of agresment to pay is ordinar-
ily contained in the desd to this third party. It has been held, however,
that the agreement to assume the mortgage may be contained in a separate
instrument rather than in the deed itself.(30)

This instrument containing the assumption agresment may then be re-
corded under the general recording statute, The court im Weaver ¥ McKa
held that sines such instrument could be recorded, a certified copy there-
of was admissible in evidence.(l) The other benefits of recordation would
not be involved in this case, since the assumpticn agreement is not an en-
cumbrance against the land, but mersly a contractual agreemeni between the
vendor and vendees of land which has bsen formerly mortgaged.

(6) ASSIGNMENT OF MORTCACE (R BENEFICIAL INTEREST UNDER A DEZD OF

The former section dealt with a transfer of the mortgaged property by
the mortgagor, This section deals with the transfer of the debt by the
mortgagee or beneficiary, which is secured by either a lien againat the
property in the ease of a mortgage, or by the transfer of title to the
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trugt=s in the case of & trust d=ed.

The courtes have apparently not treated the assigoment of a martgage
or interest under a deed of trust as "comveyances" under the general re-
cordinz statuta. Such documents are governed by Civil Code Section 293k
which provides far recordation of assigmsnis of this naturse.

The court in Security Mfg. Co. ¥ Delfs(2) interpreted Civil Code Sec~
tion 293L as meaning that the record of such an assigmment would give con-
structive notice to subseguent purchasers but would not affect prior par-
ties who had acquired interests under prior unrecorded instruments,

The basis for such & dacision is that Civil Code Sectiom 121l which
yrotests certain subsequent parties against prior unrecorded Instruments
does mot apply to assignments of mortgages. In addition, the court states
that there is no provision that recordation should have "like effect" as
recordation of grants and there is no provision specifically glving mro-
tection to an assigne= of a mortgaze or interssti under & trust desd a-
gainst prior unrecorded instruments.

Evan if the assignment were comsiderad a "conveyance", an assimee
would not be mprotected under Civil Code Ssction 121k since it is designed
to protect subsequent bona fide purchasers or mortgagees. Under a liter-
&l intarpretation of this statute an assignes is neither a purchaser nor
a mortgagee and therefore; is not entitled te protection.

Civil Coda Section 293l which provides for the recordation of such
assiments states:

MAny assipgnment of a mortgagze and any assigment of ithe bene-
ficial interest under a deed of trust may be recordsd, and
from the time the same is filed for record operztes as con-
structive notice of the contents thereof to all persons;...”"

The following section, Civil Code Section 2935 provides forthe extent
to which such an assignment will be motice when recorded. It will not be
notice to the dsbtor, his heirs or personal representatives to invalidate
any payment made by them to the person holding the note., It would be no-
tice to them if payment were made to a person mot holding the note, This
section reads as follows:

"iihen a mortgage or deed of trust is exscuted as sscurity for
money dus or to becom= dus, on & promissory note, bond, or
other instrument, designated in the mortgage or deed of trust,
the record of the assignment of the mortgage or of the assign-
ment of the beneficial interest under the deed of trusi, is
mot of itself notice to the debtor, his heirs, or persomal
representatives, so as to invalidate amy payment made by them,
or any of them, to the person holding such mots, bond, or
other instrument.”



It sheuld al=o be noted that Civil Code Zecticn 293l provides that
the record gives notice only Lo subseguent fersens by judicial decisicn
and does not give notice to the mortgaszor. The only notice to the
mortgager is by implication from Civil Code Zection 2535 when he pays 2
per=on who does not have the note.

Civil Code Sectien 85f provides for the right of the assipnee to
gell when tne mortrage or cdeed of trust containes such a power. The
power may be executed by the assignec whenever the assipnment is duly
acknowledged and recorded. This section reads as follows:

"Where & power to =sell real property is given to a mort-
gagee, or other encumbrancer, in an instrumeni intendec
to secure the paymeni of money, the power is to be deemed
a part of the security, and vests in any persocn who, by
assignmeni, becomes entitled te the money eo secured Lo
be paid, and may be executed by him whenever the assign-
ment is duly acknowledged and recorded.”

C. DHSIRUMENTS BY wAICH ZHE J2T7LE 30 EEAL PROPZATY MaY¥ ZE
AFFECTEL

(1) DECLARATION OF IRUSI:

At common law a prior eguitalle interest was cutl cff by a sale Lo
& bonz ficde purchaser withouti notice of the prior equitalle interest.
Fecording of an equiteble interest is now sufficient to give a subse-
gquent purchaser notice from the reecerd that there is an outstanding
equitable interest in some party. Ihis means that a2 subsequent pur-
chaser who obtains the legal title will not have priority over a prior
equitable interest if that equitable interest has been properly recorced,
since he is not a bona fide purchaser without notice since he has notice
from the recerd. This is one of the rare instances in which it is neces-
sary to discuss constructive notice frem the record in order to protect
a prier persen. If the subsequent person acquired merely an eguitable
interest but not legal title, the familiar rule of first in time prevails
would apply. It will not apply, however, as between an equitable interest
and legal title. In that case it is necessary to rely on the docirime cf
constructive notice which prevents the subsequent purchaser of the legal
title from claiming as a bona fide purchaser without netice.

The cases of Kelloge v Huffman(3) and Moore v Schneider(L) both
indicate by way of dicta that a declaration of trust is within the defi-
nition of "conveyance" as vsed in the general recording statute in
California. The benefite of recordation will follow and failure to
record means no protection is given to the beneficiary against subse-
quent bona fide purchasers who meet ine requirements of Civil Code
Section 121l nor against prior unrecorded instruments.
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(2) RESTRICTIVE AGREEMENTS

A restrictive agreement is an example of the type of document which
cannot be classified as creating an interest in real property, transfer-
rirg such interest or encumbering real property in the ordinary manner,
Howmevar, such agreements do affect the title to real property, since they
restrict the manner in which the property may be used, the psrsons who may
use property and other matters effecting the property directly.

The courts have been liberal in construing these agreements as "con-
vesances" which may be recorded under the general recording statute,

These restrictions were originally enforced in equity agzinst subse-
guent purchasers who hid notice, This is ancother situation similar to dec-
larations of trust in which notice from the record determines priority.
There was no common law pricrity given to such agreemsnts since they were
merely eguitabls and would be ecut off by a purchase of the legal title by
a subsecuent bona fide purchaser, However, the courts now hold that by re-
cording the parties to such an agreement are protecting themselves beczuse
the record mrevents a subsequent purchaser of the legal title from claimirg
as a bonz fide purchaser without notice, Of course, the rule of first in
time preveils will apply as between two successive equitable titles.

Twe csses illustrating the modern view are Wayt v Pates(S) and Corn-
blath v allen,(6)

The case of Hayt v Fatee, which invelved an agreement made betweer 1ot
owners for restrictions agairmt occupancy by negroes, held that such an a-
greement was a "conveyance" and required recording for the agreement tc be
effective against subsequent parties,

The case of Cormbleth v 4llen involved an agrcement to change restric-
tions and referred Lo Lhe original deed which established the restrictiocns,
The court stated "The zgreement was an instrument affecting the title to
the real property described therein and in the deed to which it referred
(sec. 1215, Civ, Code), and its reccrdation was constructive notice tc re-

spondents, (Civ, Code, sec. 1213)."

In addition teo protection against subsequent purchasers and mortge-
gees, the parties to such an agreement woulcd be protected against grior
unrecorded instruments, If not recorded, however, there would be neither
protection against prior parties or subseguent bona fide purchasers or
mortgapgees who reccrded their instruments first,

IV. MISCELLANEOUS DOCUNSNTS NOT CLASSIFIED AS "C(KVEYANCES" WHICH REQUIRE
EECORDING FOR VARIUUS PUAPLSES

A WILLS:

Civil Code Section 1215 defines a "conveyance" but makes the exception
of WILLS. Therefore, a will is not authorized to be reccrded under the
general recording statute, However, there are provisions involving the re-

=127-



cording of wills in specific statutes and these statutes provide for the
effects of such recordation.

Govermment Code Section 27322 provides that the recordsr shall record
"Wills admitted to probate.," The only provision in the Probate Code in-
volving recording of wills in the office of the County Recorder is Frobats
Code Section 32Z, which provides as follows:

"The rights of a purchaser or encumbrancer of real property, in
good faith and for value, derived frop any person claiming the
same by succession, are not impeired by any devise made by the
decedent from whoe succession is claimed, unless within four
years after the devisor's death the instrument containing such
devise is duly proved as a will, or written notice of such de-
vise is recorded with the recorder of the county where the land
lies,"

There is a provision for recording in the mimtes of the court. Pro-
bate Code Section 332 provides that when a will is adrmitted to probate it
mist be recarded in the minutes of the court by the clerk, with the nota-
tion "Admitted to probate" and the date.

The meaning of the Section 322 cited above is that a purchaser who
buys from an heir in good faith, for value, without notice, asequires a ti-
tle which will remain inconclusive fer four years, If at the end of that
peried, no record has besn filed of the will as required in Probate Code
Section 322, his title will become conclusive. A4s between the devisses anc
the heir, however, there Would be no time limit for probating the will., If
the property were distributed on the suppcsition that the decedent died in-
testate and a will is then produced, the heir would not be protected if he
received property under the decree of distribution, but a purchaser from
him in good faith, for value, and without notice, would be protected if the
will were not recorded or probatad within four years,

There are no provisions covering the purchaser who buys in good faith,
for value, without notice, from a devises under & first will, when & second
will is later found which replaces the first one and devises this real

property to ancther devisee,

Probate Code Section 1021 states that when a decree of distribution is
finsl it "is conclusive as to the rights of heirs, devisees and legatees."
This does not, however, prevent the probate of a second will, or the pro-
duction of amy will if the first proceedings involved intestacy. There is
no Wmitation on the time in which such will may be probated., It may be
probated at any time after the decedent's death, according to Probate Coce
Section 323. In such & case the new will is probated, but the old proceed-
ings are not reopened.

The devisees under the new will may then bring & suit in egquity a-

gainst the distributees under the first decree of distritution which was
based either on probate of another will or on a finding of intestacy.(7)
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The theory on which such action is based is that the orizinal dis-
4tributees are holding the property in trust for the beneficiaries of the
new will,

Wren the property has been transferred by the original disiributees
under the first will to third parties and then a second will i1s discoveared
& more ccmplicated situation is mresented, The equitable principle that
would be relied on in such a situstion would be that a purchaser of the
lez=l title who buys in good faith, for vslue, and without notice of army
prior eguities exdsting in favoer of third parties would not take subject
thereto, This means that a purcheser from a devisee under the first will
is protected if he buys in good faith, for value, and without notice. His
title cannot be affected by any devisee under a later will.

However, if the purchaser buys from an heir when there has been a
distribution based on a suppesed intestacy, he will nct be so fully pro-
tected. Probate Code Section 322 provides that his title will be subject
to inconclusiveness for four years, If a will is probated within four
years after the decedent's dsath, or writien notice thereof is recorded
within that time, the purchaser will nct be grotected against a devises of
the will. OCtherwise, the purchaser will be protectad if he meets the re-
quirements of a bona fide purchaser,

B. FPRUBATE (RDZRmS AND DECRZES AFFECTING REAL PROPERTY:

Probate Code Section 1222 provides:

"hhen an order is mede setting apart 2 homestead, confirming
a sale or makins distribution of real property, or determin-
ing any other matter affecting the title to rezl property, a
certified copy thereof must be recorded in the office of the
county racorder of each county in which the land, or any pert
thereof, lies: and from the time of filing the same for rec-
ord, notice is imparted to 21l persoms of the contents there-
of "

The result of this provision of the code is that a purchaser of real
property must check the records of the county recorder's office to find
whether any probate orders or decrses have been filad affecting the real
[roperty he is interested in purchasing. A4lso, he must check to see if
any written notice of any devise has been recorded in the county recordé-
er's offica under Probate Cods Section 322, Ha must then check the minutes
of the clerk of the probate court to find whether a will had been admittecd
to probate involving a devise of this real property.

Some of the types of orders reguired to be recorded include:

(1) COrder to complete contract of sale of real property by a convey-
ance, Probate Code Section B52.



(2} Order to lease real property. Probate Code Section 8L2.

(3) Or@er to give trust deed. Probate Code Section 832.

(L) Order to enter contract of sale or give option to purchzse min-
ing claim or property worked as a mine. Trobate Code Section
Bil.

C. PORERS OF ATTCRNEX:

The previous discussion hag involyed instruments which involve an en-
cumbrance on real property or which affect real property in scme manrsr.
Powers of attorney in themselves do net affect rezcl property. They merely
create an agency relationship between two parties, The types of powers
that are important for the purpcses of this peper are those which author-
ize the agent to make "conveyances" of rezl property. The guesticn of
whether they are proper to record or not is partly settled by statute and
partly by Judicial decisions.

The 1850 statute concerning Conveyances expressly statsd that a power
of attorney was not a "conveyance" within the meaning of the recording
statute,(8) However, Sectiom 27 of the 1850 statute provided for the re-
cording of certain types of powers of attorney, the most important being a
pomer of attorney to comvey real estate. The case of Jonss v Marks,(3)
decided under the 1850 statute, held that this did pot authorize the re-
cording of powers of attorney tu make wills, leases for a term not excesd-
ing one year, executory contracts for the sal& or purchase of lands, and
powers of attornsy, since thess documents wers not classified as “convey-
ances",

When the codes were adopted in 1872, only ons provision was made for
the recordation of a powar of attarney, This proviszion is Civil Cods Ssc-

tion 2933, which statas:

"A power of attorney to execute a mortgae must be in writing,
subscribed, acknowledged, or mroved, certified, and recorded m
like manner as powers of attornmey for grants of resl property.’

Prior to 19L7 there was no provision for the recordation of powers of
atterney for grants of real property. In 19L7 there was added Oovermment
Code Section 27322, moviding for the recording of powers of attornmey to
convey real property.

Before this section was added, it was held that a power of attorney
to axecute an instrument other than a mortgage was not autherized to be
racorded since it did not constitute a "comveyance" under Civil Code Sec-
tion 1215 and there was no specific provision covering such powers of at-

Before Oovermment Code Section 27322 was added it was held that a
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powsr 10 releass a mortgmes was not to be recorded, since it was neither
a "conveyance" nor a powsr to execute a mortgass.(ll) At the mresent time
it would probably be treated as a power of attorney to "comvey" since the
term "convey" includes any instrument which may affect title to real prop-
erty. A relsase of a mortgage does affact the title to real property and,
-

therefore, a power of attorney to relsase s mortgage would be a pomer cof
attorney to comvey.{12)

The effects of recording a powar of attorney are as followms. The rec-
ord will be notice to subseguent purchasers of the extent of the attorney's
authority, For example, if the power rmerely gives him authority tc lease
but not to sell real progerty,a subsequent purchaser will be charged with
notice that the attorney had no autherity to sell. If there is then a con-
reyance by that attorney the subseguent purchaser would be on notice of the
fact that the attorney was unauthorized to transfer titls to the property
and that therefore, there is a defect in the title which the purchaser is

acquiring,

In addition, the power of attorney may be admittad in evidence without
further proof of authenticity if it has besn properly recorded. This was
held in the case of Jones v Marks, discussed above.

When a powsr of attorney is not recorded, it will not affect the va-
lidity of the powsr as between tha parties to it.(13) There is 2 guestion,
however, as to whether third parties will be treated as having notice of
the existence of the power if the conveyance made by virtue of the power is
recorded, but the powsr of attornmey is not recorded., Scme courts have held
in states other than California, that a subssquent purchaser who checks tne
record will be put on inguiry when he discovers a conveyance made Dy an at-
torney and will have to investigate to discover whether the attorney in
fact was authorized undsr & power of attorney even though the power was un-
recorded,.(1L) This would seem a2 logical conclusion although the California
courts have not decided this specifiec question. It would seem that the
subssquent purchaser would be required to investigate every conveyance made
by an agzent to determine whether the agent was properly authorized or not
and he, thersfore, should be held to have notice of anything he would have
discoverad by a reasonsble investigationm,

4 revocation of a powsr of attorney is required to be recorded if the
instmment creating the power has been recordasd as required by the code.
Failure to record means that the powar of attorney is not revoksd as to
third parties, Civil Code Section 1216 states as follows:

"No instrument containing a power to cunvey or execute instru-
ments affecting real property, which has besn recorded, is re-
vokad by any act of the party by whom it was executed, unless

ths instrument containing such revocation is also acknowladged
or proved, certified and recorded, in the same office in which
the instrument containing the powsr was recorded.”
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D. TAX LIENS:

Government Code Section 27330 provides for the filing of notices of
liens for federal taxes. It states:

"Notices of liens for internal revemue taxes payable tc ihe
United States and certificates discharging such liens may

be filed in the office of the county reccerder of the county
within which the property subject to the lien is situated.”

Section 27331 provides for a special federal lien tax index to be
kept and a apecial book for the original noctices.

Government Code Section 27332 provides for a special method of
recording the certificates of discharge of any tax lien. These Dooks
are discussed in Chapter 3, "Manner of Recerding."

In addition to notices and certificates invelving federsl tax liens
there are provisicns in the California Revenue and Taxation Code provid-
ing for recording of certificates of taxes not paid to the State of
Califorria. Section 11495 provides for the filing of these certificates
and the creation of a lien against real propertiy when they are recorded.

There are various other provisions in the Revemue anc Taxaticn Ceds
covering recording of tax deeds, Lis Fendens in actions involving tax
deeds, records of conveyances to the state, and other tax matters. A
brief reference here to these records is sufficient, It is important,
however, to remember that some records involving taxes and assessrentis
will not be found in the County Recorder's office and will necessitate a
check of records in various other offices, when a perscn is interested
in purchasing real property.

E. MARRIAGE SETTLEMENT CONTRACTS:

Sections 178, 179, 180 of the Civil Code provide for the formalities
required for such marriage settilement contracts.

Section 176: "All contracts for marriage settlements must be in
writing, anéd executed and acknowledged or proved
in like manner as a grant of land is reguired to
be executed and acknowledged or proved."

Section 179: "When such contract is acknowledged or proved, it
mist be recorded in the office of the recorder of
every county in which any real estate may be situ-
ated which is granted or affected by such contract.”

Section 180: "The recording or mon-recording of such contract

has a like effect as the recording or non-recording
of a grant of real property.”
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F. ORDER OF CONDEMIATZION:

Saction 1253 of the Coda of Civil Procedure provides:

"When payments have besn made and the bond given, if the plain-
tiff elects to give ons, as required by the last two sections,
the court must make a final order of condemnation, which must
describe the property condamned and the purposes of such con-
dammation. A copy of the order must be filed in the office of
ths recorder of the county, and thereupen the property des-
eribed thersin shall vest in the plaintiff far the purposes
therein spacified.”

G. ORDER OF RELEASE (R DISCHARE OF ATTACHMENT:

Saction 559 of the Code of Civil Procedure provides

n_..mhenaver an order has been made discharging or relsasing an
attachment upon real property, a certified copy of such order
may be filed in the offices of the county recorders in which
the notices of attachment have bean filed, and be indexed in

lika manper."

Section 560 provides for the method in which the attachment should
be released and the relsase recorded., These matters are discussed
in Chapter L, "Manner of Recordinz."

H. REDEMPTICH CERTIFICATE:

Saction 703 of the Code of Civil Procedure provides for the recording
of certificates of redemption given by the parson to whom the debtor pays
the money o redeem the property sold under execution sale by the sheriff,
This section providas:

"Jpon a redemption by the debtor, the person to whom the pay-
ment is made must execute and deliver to him a certificate of
redemption, aclnonledged or proved before an officer authorized
to take acknomledgments of conveyances of real property. Such
cartificate must be filed and recorded in the office of the re-
corder of the county in which the property is situated, and the
racorder must note the record thereof in the margin of the rec-
ord of the certificate of sale,"

I, SATISPACTION GF JUDGUENT:

Section 675 of the Coda of Civil Procedure provides for the manner of
satisfaction of a judgmant and for the manner in which the satisfaction
may be entered and recarded.

When the abstract of judgment has been recorded, the mannsr of re-
cording the satisfaction is as follows.

Ssction 675 mentiocned above mrovides:
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"Whenever an abstract of the judgment has been recorded with
the recorder of any county, satisfaction thereof made in the
manner of an acknowledgment of & conveyance of real property
may be recarded, or an eniry thereof may be made in the mar-
gin of the recorder's racards, signed by the judgment credi-
tar or assignee of record or by the attorney, unless a revo-
cation of his authority is recorded. Said signature to the
marginal relsase must be signad in the presence of the re-
cardar who must certify to same as provided in section 2938
of the Civil Code for satisfaction of a mortgage."

J. Government Code Saction 27322 which provides for the documents
which the recorder shall record, includes:

(1) "Notices of preemption claims."

(2) ™Certified copies of any petition, with the schedules omitted,
filed in, and certified coples of any order or decres made cor
entered in any proceeding under the National Banlouptcy act."

K. CERTIFIED COFIES:

Civil Cods Ssctions 1213 and 1218 provide faor the recording of cer-
tified copies of an instrument which has been recorded in a differsnt
county. A certified copy of the record may also be recorded in a dif-
ferent county. The record of the certified copy will have the sams
force and effect as if it w=s the original instrument.

Recording of certified copies is discussed further in Chaptar 3,
"Time and Flace of RHecording."

In certain cases, certified copies are recoraed rather than the orip-
inal instrument, For example, Govermment Code Section 27326 provides for
tha recordation of certified copies of final judgments or decrees affect=-
ing the titls or posgession of real property.

L. LOST (R CESTALTED INSTRUMENTS:

ODoverrment Code Section 27329 provides foar the recordation of instru-
ments when the record of an instrument has been losi, injured, or des-
troyed by conflapration or other public calamity.

V. IKSTRUMENTS INVCLVING PERSCNAL PROFEZRTY:

The generzl recording statute applies only to instruments which af-
fect rezal property. Instruments involving personal property may be re-
quired to be recorded undsr various sectione of the ccdes and prowvizicn
made for the effect of such recordaztion. Sore of the types of instru-
mernts involving personal property authorized by varicus statutes are as

folloms:
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(1) Mortgages of personal property and crops (5C Sec. 27322, CT Sec.
2963).

(2) Inventory of spouse's personal property (CC Sec. 165-166),

(3) Notice of intended sale, transfer, or assigmmeni, or morigage of
certain personal preperty. Bulk Sales Aet. (0C Sec. 3LLO).

(L) Conditional sales of livestock and certsin cther chattels (CC
Sec. 2980).

A. CHATTEL MORTGAGES:

Sections 2955-2978 of the Civil Code provide for the execution and
recordaticn of mortgages involving personal property. Section 2963 pro-
vides:

"Except a5 it is otherwise in this article provided, mortgages
of personal property or crops may be acknowledged or proved
and certified, and recorded, and when recorded as provided in
this article, shall have like effect as the recording of con-
veyances of real property."

This code section then provides for the recordation of fictitious
mortgages in a manner similar to recording of fictitious mortgages on
real property.

However, a distinction is made in the effects of failure to record
a real property morigage and a personal property mortgage. When a real
property mortzage is not recorced, Civil Code Section 121l makes it woid
as to subsequent purchasers and mortgagees who meet the requirements of
"bona fide purchasers" and who record first,

Civil Code Section 2957 states that a chattel mortgage is woid as
against erediters of the mortgagor and subsequent purchasers and encum-
brancers of the property in good faith and for value unless it is
acknowledged, proved and certified, in like manner as grants of real
preoperty and recorded.

This means that an unrecorded chattel mortgage is vold as against
subsequent creditors as well as purchasers, whereas an unrecorded real
property mortgage is void as to subsequent purchasers and mortgagees
only. An unrecorded chattel mortgage is also void as to prior creditors
of the mortgagor according to the terms of the statute.

Since the subject of this paper covers recording of instruments invelv-

ing real property, the problems of chattel morigages will not be considered
further.
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4, CONDITIQMAL SALES CONTRACIS:

Generally, these contracis are not reguired to be reccrded in California.
There are, however, some contracis invelving specific chattels which reguire
recording within a specified period or they will be woid as to benz fide pur-
chasers and certain creditors and encumbrancers. These contracts are ones
involving live stock and other animate chattels, egquipment ané¢ machinery useZ
for mining purposes. Civil Code Section 2980 covers this subject.

A fixture consists of perscnal property which is attached to real preop-
erty or which is intended to become a part of real property. It is a hybrid
form of property, btut is usually classified as real properiy.

It has been indicated that instruments which involve fixtures such as
conditional sales contracts, chattel mortgages, and leases of fixtures are
subject to the general recording statute. This means that in order to con-
stitute notice to subsequent purchasers of the land such instruments must be
recorded in the same place and manner as grants of real property.(15) It
would, therefore, be true that by properly recording such instruments they
would be protected by the general recording statutes against subsejueni pur-
chasers of the land and spainst prior unrecorded instsumsnts. This should
be the logical result of holding that they need recording to give notice to
subseguent purchasers of the land, btut tne field is still in confusion.
There are conflicting views of the guestilon of how far a chattel mortsages
or conditional seller will be protected aga’nst a subssquent rurchassr of
the land because of the recderdation of his chattel mortifz-e or consiiional
sales contract.(18)
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Chapter 3: TIME AND PLACE OF RECGHEDING .
(Ey University of Southern Califernia,

I, IRTRGDUCTIUN

The benefite of recording under the general recording statute only result
when an insirument is properly recorded. The former chapter stressed the re-
quirement that the document which is recorded must be a "convevance®. That is,
it must be an "instrument" as defined in the case of Hoag ¥ Howard and it must
a®fect real propsrty, in order to be recorded under the general recording siai-
ute, As was discussed above, although a document is not strictly a "cunvey§§ce”
it may be recorcded under a different statute and have the benefite of recording
wnich that particular statute provides for.

This chapter strecses the time within which an "instrument" musi be re-
corded and the effects of failure to record within that time.

Also, it emphasizes the regquirement that the "instrument" must be recorded
ir the proper place in order itc have the benefitis of the gemeral recording
statute.

II. TI:E OF RECORDING

Tne California recording statute does not reguire & "conmveyznce” to be re-
corded within any specified pericf of time. It may be recorded at amy time
after its execution. However, untll the Zdocument is reccrded, no protection
will be given against certain third parties., The document will be valid as be-
tween the pariies thereto, even if it is never recorded.

At common law, there was no provision for recording. The instrument which
was executed first in time was given protection against subseguent bond fide
purchasers claiming under instruments which were executed subsequently. There
wzs no protection against claimants under prior instrumente even though the sub-
sequent purchaser had no netiece of these prior instruments.

An exception was made when a subsequent purchaser acquired the legal title
and the prior purchaser only acquired the eguitable title. In that case, ths
common law gave the subsequent purchaser protection against the prior purchassr
provided the subsequent purchaser obtained his title in good faith, for wvalue
and without notice of the prior equitable title,

These were the common law rules of priority. The California recording
statute has changed these rules to & certain extent. At the present time, un-
der the California statute, priority is dependent upon time of recording gen-
erally. There are a few exceptions to this rule which will be considered below.
Tne rules of priority which are applied are as follows:

(1) Between two UNRECORDED instrumente:

This situation is not covered by the recording acts. Here, the common law



rule is relied on, and the instrument which is executed first is givern prior-
ity over ary instrument executed subsegquenily,

(2) Between a RECORDED' ARD PRION UNEECCHDYD instrument:
Civil Coce Section 121k states:

"Every conveyance of real property, other than a lease for a terw
not exceeding one year, is void as against any subsecuent purchassr
or mortgagee of the same property, or any part therecl, in good
faith and for a valuable consideration, whose conveyance is flrEu
duly recorded, and as against any judgment affecting the title,

less such cnn?eyance shall have been duly reccorded prior to the re-
cord of notice of action.”

Thie means that the subsequent purchzser will be protected againtt a
prior unrecordec instrument, provided he complied with the terrs of Civil
Code Section 121L and purchased in good faith, without motice, for walue,
ané reccrded his instrument first.

Thie stetute requires that the subsequent purchassr must duly record
hie inetrument. This means that the record must be proper. I there is
any error made in the recording process or any prereguisites not corplied
with, the purchaser will not be protected.(l) He must alsoc record an "in-
strument", wnich is of the type authorized by the general statute. Finally,
of ccurse, he must have purchased in good faith, without notice of the Ior-
mer "conveyance", and paid value. If any of these reguisites have not beer
complied wita, the purchaser will not be protected against these pricer insiru-

ments. In addition, he will not be protected himself, against subseguent pur-

chasers who meet the requirements of Civil Code Section 1214. The record of
his instrument will not give constructive notice to subseguert purchasers un-
der the terms of Civil Cofe Section 1213.

If these matters are not conmplied with, the result will be that the in-
strument will be treated as if it had never been recorced. The common law
rule of first in time will then prevail as between the subsegueni purchaser
who improperly records and a prior unrecorded instrument. His instrument
will also be treated as if unrecorded as against a subsequent bond fide pur-
chaser who properly records.

(3) As between two EECCEDID INSTRUMENTS:

This is the situvation in which time of recording is so important. The
general rule is ordinarily stated that the first to record will have srior-
ity over parties who subsequenily recordé. The perscn who records first may
be either a prior purchaser wno reccrds later, or a2 bona fide purchaser wio
purchases subsequently and records subsequently. In either sitvation, the
first to record will be protected against purchasers who record later and
against prior unreccrded instruments.

There is a question as to when an instrument is con:idered recorded in
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order Lo determine which party has recorded Zirst.

Civil Code Section 1170 states "An instrument is deemed to be recordec
when, being duly acknowledged or proved and certified, it iIs deposited In %is
recordes's office, with the proper officer, for record.”

Civil Code Section 1212 then states "Every conveyance ol real propersy
acknowledged or provei and certifisd and recorded as prescribed by law Trum
thne time it is file3d with the recorder for record is construci:ve noilre ol
the conteats thereof to subseguent purchasers and mortgagees.”

If Civil Code Section 1170 were the only statite involved we co._ld say
£33t the instrumsnl is recorded when deposited for record with the proper pre-
reqiisites. Tnis wocld nean that the first party who dropped his instrument
in tne office 3nd received the firsi filing nunber would alwarys be protectad
azainst subsequeni mirchasers regardless of wiat happened afier ihat in Llhe
reconilng pracess.

However, 2ivil Jode Section 1213 reguirss that the instrument be recordsd
as prescribed by law, before tie purchaser can be protected against subsejuant
parties who record. This means that the instrument must be properly irans-
cribed and indexei by the recorder before amy protsction can be ziven to such
a purcasser. 1f there is no error made in transcription or indexing, the pur-
chaser w21l he protected from the time the instrument is complaiely recordel,
The basis for this is that he is the first to be completely recorded and 23s,
therefors, maintained his common law priority. There is generally no neces-
sity to discuss constructive notice from the record. Proper recording will
<hen reguire:

(1) Doecument mst be an "instrument!.

(2) Prerequisites must be complied with, e.g. acknowledgment or proof and
certification.

(3) Doecument must be properly filed for record.
(L) Document must be properly transcribed and indexed.

If all these are complied with, the purchaser will be protected against
subseguent bona fide purchasers and agzainst prior unrecorded instruments. Of
course, if the subseguent purchaser is not bona fide, recording will not be
necessary to have protection against such purchaser.

There are sone situations in which priority of record is oot conirolline.
If a prior deed is recorded after a subsejueni deed, bebween the grantees of
these two deeds, the grantee who first records will be given priority if he
is a bona fide purchaser even though he took under a subseguent deed. This
is in keeping with the California rule that the first party to record properly
wiil be ziven priority. If, however, the grantee of the purchaser who took
under the deed executed subscguently but first recorded records his instrument



he will be put on notice from the record of the deed executed first but whish
was recorded later. This subseguent purchaser would be put on notice that
there was a deed prior in time and therefore, he could not claim as a bora
fide purchaser without notice when he purchases and would take subject tc the
interest of the grantee under the deed prior in time but subsequent in record-
ation.

However, the purchaser from the grantee under the deed subsesuent in ti=s
but first in recording, can still prevail by showing his sgrantor was 2 bena
fide purchaser and he takes whatever title his grantor had which as shown
above is a title which is free of the conveyance which was first in tims but
subsequent in recording.

A diseussion of this problem will be found in Chapter 9, entitled "Sffect
of Recording Instruments not in the Chain of Title."

Another situation in which prierity canmnect be completely determirned bv the
record is as follows:

A executes a deed to C and later executec a deed to 5. The deed to B is
intentionally dated first and recorded first. The deed tc O although actually
first in time is dated later and recorded later than the deed to o, B will dp
fact be a subsecuent purchaser in point of time and will have to vrove rood
faith, payment of value and lack of notice 1n order to brevall, in adsition
10 recording first. The date raises a presumpiicon that the Instrument was exe-
cites on that date but this ean be rebuzted.lZ2)

s

If B conveys to anothsy purchaser that purchaser will not be put en notice
from the record of the deed to C, since it was recorfed later and dated later
than the deed to B, his grantor anc therefore, is not in his chain of tizis.
ohapter §, "Effect of Hecerding Instrumenis not in the Chain of Title" d4ic-

cussed problems similar o iais.

Lo Uh

ta o

The case of Donald v Zeals(3) illustrates the rule that priority depente on
the state of the recerd after the instrument has been corisd. The filins dates
and numbers which are stamped on the instrument when it is filed are not deter-
minative of priority when errors in copying occur. Two Instruments were de-
posited successively on c¢ifferent dates and the correcri dale of deposit was en-
dersed on bne instruments as required by Sovernmant Tode Seclion 27320. oW
ever, when the instruments were ronied into the record book, the wreng dates

of deposit were shown at the fool of the record. OSovernment Code Section 27327
requires that the recorder shall show at tne foot of the record the filing
number, the exact time of reception; and the name of the perscn at whose rejussi
it is recorded. The error made by the recorder in Donalc v Beals gave record
priority to the mortgace which was actually deposited later, 1he court held
that in such a situation, the record would be conirolling as to priority. The
court held that where there was 2 conflict between the actual record as it
appears in the record bock and the constiructive record made by the endorsement
ipon the instrument when it was deposited for record, the latter must give way
to the former. 7Tae purpose of such a Tule as established in Donald v daals
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is o protect subsequent purchasers relying on the record. They will be safe
ir soncluding that the record recites the truth. Any other rule would maxe
the record useless. However, there sre a few cases which hold thst a subse-
cuent purchaser will be required to investigete to find if an error had beer
maie by the recorder in copyine. These are usuzlly cases in which the error
iz immateriszl or there is something in the record giving & ressoneble man an
irndieation that an error had occurred.

Finally, there is 2 situation where the record of the instrument shows
whst the parties intended as pricrity. For example, in the case of Phelps
American Mortgzsge Co.{L) the instruments showed on their face which was to

'l 4

2 firs: lien. Vhen they were recorded, however, an error was made and the
jurier lien wes recorded first. The record showed this lien as havine pri-
ority from the date of filing and recording. The court, however, held thst a2
subsequent purchaser could be put on notice of the priority which was proper
frem reading the record of the instrument since it recited that it was a
junior lien. Whenever there it & staiement of priority in the instrument it-
self, thst will have precedence over priority resuluing from the date of re-
cording endersad in the record.

There are various documents not classified as "conveyances" which must bte
recorded within a certain time limit for various purposes. These should be
distinguished from the instruments discussed sbove which were not reguired to
be recorded within any specific time limit. OSome of the documents which do

require time limits are as followe:

(1) ¥nen an action iz brought by an adverse possessor, Civil Procedure
Code Section TLY reguirass that he file within ten days after the
filing of the complaint a notice of the pendency of the action, in
the office of the county recorder of the tounty where the property
is situated. If this is not done, he will not receive the protec-
tior whiech & Lis Pendens gives against purchasers from the defen-
dants.

{(2) Code of Civil Procedure Section 755 recuires the plaintiff in a par-
tition asctisn to file & Lis Pendens in the office of the recorder of
the county or counties in which the property is situated, immediately
afier filinp the eorclaint in the superior court. Failure to do this
means tha® netice will not be piven of the action to purchasers from
the other partie=.

(2} An atischment lien becomes effective when @ copy of the writ is re-
corded and there it no time limit for this recording. However, the
lien may be los% unless execution is levied under the writ within
15 days next following the recording of the attachment in the re-
corder's office. Section tL2a of the Code of Civil Procedure pro-
vides for the expiration of the lien at the end of 1% days if the
writ is not properly exscuted.
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Mechanics' Liens require various time limits:

As was discussed in Chapter 2, the lien is erested immedistely upon
the furnishing of materizls or performing of work on *he huilding. ()
However, such lien cannot be enforced until the claim is filed, This
appears to be trus as between the parties as well as agpainst third
parties. Time of recording a Mechanies' Lien therefore, affects =merely
the remedy of enforcement, and not the existence of g lien. The time
of filing is &5 follows:

(a) The original contractor must file his clzi- of lien within 0
days after compl=tisn of his coniract.

(t) Every other person must file his clain st any time after he
has ceased to perform labor, or furnish material and until
30 days after the completion of such work of imnroverent.

{(c) The owner shall within 10 days after the compistisn of zny
contract or work of improvement, or within 10 dsys after there

has been a cessstion of labor therecon for 30 davs, file a notice
of completion with the county recorder where the property is situ-
ated.

"In case such notice be not so filed, then a1l nersons claiming
the benelit of this chaoter shall have %T0 davs within which %2
file their elaims of lien." CCF Sectiom 1157,

Mortgages of Real Property:

Civil Code Section 2937 formerly gave the mortgagee & certain period
of time within which to record his mortgage dependine on where he
lived. During this time he was protected apainst intervening partiss
whe recorded first. This provisiorn was never enforced to any extent,
however, and was repesled by California Code Amendmenis of 1%73-7L,
page 261.

Chattel Mortgages:

Chattel mortpages are recorded in a manner similar to mortgages of
real property. Civil Code Section 2563 provides that recording snsll
havae the same effect &5 recording of convevances of resl property.
However, & difference exists as to creditors. As was discussed in
Chapter 2, Civil Code Section 2557 states that a chattel mortgage is
void as against creditors of the mortgapor as well as bona fide pur-
chasers and mortgagees who record first. An unrecorded real property
mortgage is merely void as against bona fide purchasers and mortgasess.

Time of recording a chattel mortgage is generally only important as to
the establishment and maintenance of priorities. It is not necessary
to the walidity of the mortgage.




However, in one situstdion it is necessary to record a chattel
morteape immediztely. The law requires immediate recordation
in lieu of immediately delivering the chattel, in order that
2 chattel mortgage may be valid against the creditors of the
mortgager. If a mortgage is withheld beyond a reasonable time
ncesssary for its being put on reccréd, it is veid as against
creditors of the morigagor, regardless of whether they become
creditors befere or after its execution.(6)

There are various other instruments which are not valic even as between
the parties until recorded. An example of this is @ Declaratiocn of Homesteac.
However, there is no time limit on when these instruments must be recorded.
They are merely null and void until recorded.

III1. PLACE OF RECORDING

An instrument affecting real property that is entitled to be recorded un-
der the general recording statute must be recorcded in the office of the county
recorder of the county in which the real property i= situated. Civil Code
Section 116§ codifies this requirement in the following manner. "Instruments
entitled to be recorded must be recorded by the county recorder of the county
in whieh the real property affected thereby is situated." This mesns that
the instrument or a copy of it must be filed in every county in which part of
the land lies. Failure to record in the proper county would mean that none of
the benefits of recording would follow. The instrument would be treated as if
unrecorcec.

After sucnh conveyance has been recorded in the county where the real prop-
erty is situated, a certified copy of the instrument may be recorded in amy
other county. It will then have the same effect as if the original instrument
naé been recorded there.

If the oripinal has been recorded in some county other than the one where

the land lies a certified copy of that conveyance may then be recorded in the
county where the land lies.

These rules apply with egqual force to certified copies of the record of
an instrument that has been recorded.

Civil Code Sections 12132 and 1218 provide for the recording of certified
copies, These sections are as follows:

Section 1213: "and a certified copy of any such recorded conveyance may
be recorded in amy other county and when so recorded the record therec’
ghall have the same force and effect as though it was of the original
conveyance and where such original conveyance has been recorded in amy
county where the property therein mentioned is not situated a certified
copy of such recorded conveyance may be recorded in the county where such
property is situated with the same force and effect as if the original
conveyance had been recorded in such county.”



Section 1218: MA certified copy of an instrument affecting the title
to real property, once recorded, or a certified copy of the record of
such instrument may be recorded in amy other ccunty, and, when so re-
corded, the record thereof has the same force and effect as though it
was of the originzl instrument."

There are very few cases interpreting these provisions since it is= gener-
ally clear what county is the proper one in which to record an instrument.
Three of these cases are sufficiently important, however, to warrant discussion.

In the case of Kennedy v Gloster,(7) & homestead declaration was executed
in duplicate and one originel was filed in one county and the other filed in
another simultanecusly, since the land involved was situated in these two
counties, The court held this was proper and statad "When an instrument is
executed in duplicate, it is in effect but one instrument. Here the declara-
tion was evidently executed in that way that it might more conveniently and
promptly be sent to the two county seats for record; and if it had not been
executed in duplicate, it clearly could not have been recorded in both coun-
ties at the same time..."

In the case of Votypka ¥ Valentine,(f) a piece of homestead property was

partly situated in Napa County and partly in Lake County. The major porticn

T the land was situated in Lake County and the instrument was recorded there,
It was never recorded in Napa. To understand this decision, it should be
noted that the declaration of homestead must be filed in the county where the
land lies in order to create a homestead. The court held in this case that
since a substantial portion of the land was situated in Lake County, the home-
stead was valid as to that part of the land. It was not valid as to the part
of the land situated in Napas County, however. The court stated its decision
as follows: "The homestead was duly recorded in the county of Lake, So far
a5 this record discloses, the main amount of the lands covered by saicd home-
stead declaration are located in the county of Lske. In point of fact, it has
not been shown that any substantial or valuable, or not easily divisible, part
of said premises is located in Napa County. This being the atate of the record,
we are constrained to hold that the homestead is valid as to the lands deg-
eribed therein which are situated within the county of lake, wherein said home-
stead was duly recorded..."

Green v Green(S) emphasizes the point that the instrument must be recorded
in the county in which the land lies at the time of recording. The deed in
this case was executed in Pescaderc township where the lancd was situated, At
that time this township was part of Santa Cruz county. However, when the deed
was recorded, this township had been severed from Santa Cruz county anc annexed
to S5an Matec county. The deed was not recorded until after this annexation and
was then recorded in San Mateo county. The court states: "The deed was pro-
perly recorded in the county in which the land was situated at the time of re-
cording (Civ, Code, Sec, 1169), and a certified copy of the record was prima
facie evidence of the execution of the deed, since it was proved that the ori-
ginal was not in the possession or under the contrel of the plaintiff."
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Special provisions are contained in the codes for the recordation of home-
steads, attachments, 1is pendens, and other instruments which are not techni-
cally "conveyances" under the general recording statute. Marmy of these sgciluns
require recordation in the county where the land lies. For example, some ol
these include:

(1) Attachments, CCP Sectiom 52

"The lien of the attachment on real properiy attaches and becomes
effective upon the recording of a copy of the writ, together with
a description of the property attached, and a notice that it is
attached, with the couniy recorder of the county wherein said real
property is situated;..."

(2) Mechanics' Liens. CCP Section 1187

The contractor and other parties may file their claim of lien "with
the county recorder of the county or city and county in which such

propertiy or some part thereof is situated." Failure to file means

that the lien cannot be enforced.

(3) Lis Pendens. CCP Section 4O%

Filing of Lis Fendens is "in the office of the recorder of the
county in which the property is situated.”

(L) Order of Condemnation, CCP Section 1253

This order "must be filed in the office of the recorder of the
county, and thereupon the property described therein shall vest
in the plaintiff for the purposes therein specified.”

There are somes instruments, however, which may be recorded in counties
other than the one in which the land lies. These include:

(1) Assignments for the Benefit of Creditors:

Civil Code Section 3463 provides that such assigmments must be recorded in
the county of the assignor's residence at the date of the assignment. If the
assignor was not a resident, the assignment must be recorded with the recorder
of one county where the principal place of business was then situated. If the
assignor was not a resident and did not have a principal place of business in
the state, the assignment must be recorded with the recorder of the county in
which the principal part of the assigned property was then situated.

According to Civil Code Section 3453 if the assignment is made by several
assignors, it may be recorded in the county in which any of them resided at
the date of the assigmment or in which any of them not then residing in this
state had a place of business.
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Civil Code Section 3466 provides that: "When an assiznment for the bensfit
of creditors embraces real property, it is subject to the provisions of article
i of the chapter on recording transfers as well as those of this titls,"(10)

(2) Judgments:
Section 5674 of the Code of Civil Procedure provides:

"An abstract of the judgment or decree of any court of this statle,
«e»y may be recorded with the recorder of any county and from such
recording the judgment or decree becoms= a lien upon all the real
property of the judgment debtor, not exsmpt from execution, in
such county, owned by him at the time, or which he may afterwards
and before the lien expires, acquire.”

This provision shows that a Jjudzment may be recorded in amy county. The lien
will extend, however, only to real property in the county where the judgment
is recorded.
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FOOTNOTES to CHAPTER 3: TIME AXD PLACE OF REQIADING

1.

10.

Cady v Purser, 131 Cal g52, For discassion of the effect of errors in the
recording prosess, see Chapter B.

Ogden, Y. B., Dutline of Land Titles, 19L7, pp 589 and 5%0.

S7 Cal 399.
6 Cal (2) 60L.

Hammond v Roubian, 137 Cal App 155.

National Bank of Bakersfield v Moore, 2L7 Fed §13; Ruggles v Cannedy,
Cal 2%0.

98 Cal 1h3.
L1 cal App Th.
103 Cal 104,

Watkine v Wilhoit, L Cal Unrep LS50, subsequent opinion in 104 Cal 395,
Tnis case discusses the effect of recording Assignments for the Benefit
of Creditors.
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